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Harless Benthul

From: Harless Benthul lharless. benthul@bMirm-coml

Sent: Wednesday, July 25, 2007 3:43 PM
'hq.foia@epa.gov'

'David James'

Subiectr FOIA Request

Attachments: FOlAJul2507.pdf

Mr. Gottesman: Please refer to the attached request for records pursuant to the Freedom of Information Act.

Thank you.

Harless R. Benthul

To:

Cc:

1/25t2007 EXHIBIT 1



HARLESS R, BENTIIUL
ATTORNEY

440 Lousiana St., Suite 600
Houston, TX 7'7002

'7 t3-223-0030 7 13-223 -0026(tax)

July 25, 2007

Via email @ hq.foia@epa.gor

Mr. Larry F. Gottesman
National FOIA Officer
U. S. E.P.A.
1200 Pennsylvania Ave. N.W.
Mail Code 28227
Washington, DC 20460

Dear Mr. Gottesman:

I request copies ofthe following records pursuant to the Freedom of Information Act:

Opinions of the General Counsel, programmatic interpretations or any other EPA
statement of interpretation or position regarding the applicability of gg l0l ( 1a)
and 10a(a)(2) ofthe Comprehensive Environmental Response, Compensation and
Liability Act ('CERCLA), 62 U.S.C. $$0601(14) and 9604(a)(2), ("the
petroleum exclusion") issued contemporaneously with or subsequent to a
Memorandum dated July 31, 1987, entitled Scope of the CERCLA Petroleum
Exclusion Under Sections 101( 14) and l0a(a)(2) from Francis S. Blake, General
Counsel to J. Winston Porter. Assistant Administrator.

My request is intended to include opinions, memoranda, interpretations, guidance, or any
other such communication whether written, electronic or in any other form and whether
originated in EPA Headquarters or a Regional Office or other EPA facility.

I am willing to pay the reasonable cost ofretrieval and reproduction ofthe requested
records. I would appreciate an advance call if it appears the cost will exceed $1000.00.

Please call me if you have any questions about my request. Altematively, you may
contact me by email at harless.benthul@bwfirm.com.



Thank you for your cooperarior..

cc: David James



u'*Xo'"'*tY"j UNITED STATES ENVIBONMENTAL PROTECTION AGENCY

WASHINGTON. D.C. 20460

December 18, 2007

OFFICE OF
GENERAL COUNSEL

Harless R. Benthul, Esq.
Suite 600
440 Louisiana Street
Houston, TX '7'7002

RE: Freedom of Information Act Request HQ-RIN-01729-07

Dear Mr. Benthul:

This is in response to your Freedom of Information Act request of July 25,2007,

seeking:

Opinions ofthe General Cormsel, programmatic interpretations or any other EPA statement

of interyretation or position regarding the applicabilrty of$$ l0l(14) and 104(a)(2) of the

Comprehensive Environnental Response, Compensation and Liability Act ("CERCLA"),

62 U.S.C. $$0606(14) and 960a(a)(2), ) ("the petroleum exclusion') issued

conternporaneously with or subseque[t to a Memorandum dated July 31, 1987, eutitled

Scope ofthe CERCLA Petmleum Exclusion Under Sectiors l0l('14) and 104(a)(2) ftom

Francis S- Blake, General Counsel to J. Winston Porter, Assistant Administrator.

We have identified a number of documents that may be responsive to your request. The

documents are itemized on the attached list. We have determined that each ofthese documents is

exempt lrom mandatory disclosure under 5 U.S.C. 552ft), exemption 5. That exernption applies

to "Interagency or intraagency memorandums or letters which would not be available by law to a

party other than a party in litigation with the agency." The documents are privileged under the

deliberative process privilege, the attomey-client privilege, and the attomey work product

privilege.

Internet Address (URL) . htlp://y/w.epa gov
Becyc lecuRecy cla ble . P inted wiih Vegelablc Oil Based l^ks on 1 00% Postc,
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Harless Benthul
Page Two

You may appeal this denial to the National Freedom of lnformation Officer, U.S. EPA,

Records, FOIA and Privacy Branch, 1200 Pennsylvariia Avenue, NW (2822T), Washington, DC

20460; FAX 202-566-2147; E-mail "hq.foia@eoa.sov" . The appeal must be made in writing,

and it must be submitted no later than 30 calendar days from the date ofthis letter. The Agency

will not consider appeals received after the 30 calendar day limit. The appeal letter should

include the RIN listed above. For quickest possible handling, the appeal letter and its envelope

should be marked "Freedom of Information Act Anoeal."

If you have any questions, please feel free to call me on 312-353-5132.

Sincerely,

/t't 

-?

./'...'.'
,t'.1;.7.4t4-- {.
U'  / t ""-  r i  

'  - ,

Dana B. Ott

Senior Counsel

Attachment



AGENCY MEMOS ADDRESSING CERCLA PETROLEUM EXCLUSION

CERCLA Enforcement Actions Invof usea uat Contam:inaEed
ES to

OGC (Novembet 24, 1987 |

Scope of the CERCLA PetroLeum ExcLusion From: Henry L.
Longest., II, Direccor, Office of Bnergency and Remedial
Response To:  Freder ick F.  St . i -eh l ,  Enforcement  Counsel ,
Water Enforcement. (DRAFT) (date unlcnovrn ) .

l icabiTi of the CERCLA Petrofeum ExcTusion to Waste Tank

t Pemberton, Assistant
Wehling. OGC (March 4, 1988).

WJ-CI t l ts for Re,leases
ot Eazar Eances Response on ,

Application of PetroTeLtm Excfusion to the Sand Creek,
d

Emergency Response Division, OGC, to ,Jane Gardner, Office of
Regional  Cor :nsel ,  Region VI I I  (March 28,  1988) .

U . S .  E P A  ( O c t o b e r  1 6 .  1 9 9 0 )  .

Menorandum Regarding Actions That May Affect the PetroTeun
Exclusion, From Steve LufLig, Chief, Energency Response
DIETEI or , .  ro  Heny\r  1 .  r ,onoei t .  Di rFcfor .  Of f iae of  Sol id
Waste and hnergency Response (Novernber 14, 1990).

QACI'A PeEroLeum Excfusion, NOTE T0: Henry LongesL, FROM:
s te@ol .

qERCI'A PeEroLeum ExcTus j-on, From Don R. Cfay. AssistanL
ffi. Donald E11iott, General Cor-:nse1
(Novemlf,er 27 , L990') .

onal Counsel, Region V, to Ralph R- Bauer,

on the CE;FCLA PeLrol.eun ExcJ,usion of Benzene
on

am G. Rosen-
berg, essistant A&rlinistrator, Office of Air and RadiaEion,
(date par t ia l ly  obscured -  1990) .

Note Lo Don, Re Designation of CAA hazardous air poTlutanEs
as CERCBaZ
ffi
AuthoriLies Eo Address OiL DistiLJ-aLe Plume in the GEI

Deputy Regrional AdftinistraEor, Region V (April 26, L99L\.



Petroleltm ExcTusion - LeqaT Background arld Options, Briefing

Int retation of the Petrolelrm ExcLusion tlnder Section 101
From: r l - i e  d e  S a i l l a n ,  S t a

corney, :  Wi l l iam A.  Whi te,  Associate Enforcement
Counsel  for  Super fund,  To:  Ray B.  Ludwiszewski ,  Act ing
Assis tant  Adminis t rator ;  Edward E.  Reich,  Deputy Assis tant
AdminisLrator ;  Scot t  C.  Ful ton,  Di rector  of  Civ i l -
E n f o r c e m e n t  ( J u l y  L ,  t 9 9 t ) .

rnpact of Ehe 1990 cAA Anendments and bhe RCRA ?oxici ty
d;

,
Ass is tant  Adminis t rator ,  OSWER (Augnrst  15,  f991) .

Ree onanended Partici tion as Amicus Curiae on the rssue of

te. Entorcement Cor.rnseL lor
Lisa Friedman. Associate General Counsel for

Court RuLing on Scope of CERCLA Petrofeum Exc-Zqqion, From
R'  C IaY

Assistant Adminislrator for Solid Waste and Energency
Response (January 3, L992\ .

Interpretation of the PetroLeum Excfusion llnder Section
707 (74) of  CERCLA ,  From: Charl ie de Sai l lan,
Sdior-Tttomey To , Hazardous Waste Branch Chief s,
Office of Regional Counsef Regions I-X - transmittal of
draft memorandum (February LZ, L992) .

"NOTE TO": Bowdy Train, from: SEeve Luftig regarding
Directive on Scope of CERCLA petrofeum Excfusion

Cofiments on Draft Directive on the of the PetroTeun
us.10n

@ponse Branch, office of Reqional
Counsel ,  Region V, To: Deborah Y. Dietr ich,  Act. ing
Director, Bnerqency Response Dj-vision (l'tarch 11, 1-992) -

ed OERR Int ecation of the PetroTeun ExcTusion
ec E ion of CERCLA ,

Sar l -  Ian, .\a' Al- i- ^ rna\t > i r  D a r r - r r  f l f f i r . o  r l f

Energ'ency and Remedial Response (March 20, 1992)

Soli-d Waste and Emergency Response (November 4, L991l

The TicabiTi tw of the Toxici t CharacEerisCic Rufe
Eo Petroleum-Con s, From: Henry
r ,  r , n n . r o q i  r  I  r a r  s 1 / I v l a

t ^LaeFo  l  A l - r r  ) ' 7  1  qq?  \v r u r  u v  \  n P  L

R-. Lowrance, oTTic e of Sofid



InE e ta t i on  o f PetroTeLlm Exclusion. From:
o ,  O G C ,

Review of CERCLA Petro-leun Excfusion Lanquaqe, FROM:
ion ,  To :

Regional Counsels,  Superfund Branch Chiefs,  et  a1 .
(date part . ia l ly obscured, approximately May 1990).

Superfund Response Actions to Petroleutn-Re-Za ted 'ro :
.  Act ing

Direccor,  Energency Response Divis ion (June 24. 1,992).

Scope of the Pettofeum Exclusion under CERCLA , From: Don
irecLors

Bftergency and Remedial Response Div's, Directors Hazardous
Wasle Management Div's, ESD'S (DRAFT - no date)

Scope of the Petrofeum Exclusion Under CERCLA, FROM: Henry
i v - ' s ,

Directors ftnergency and Remedi al- Response D.iv's,
Directors Hazardous Waste Manaqenent Di-v's. ESD's ( DRAFT -
no date) .

L of the Toxicitv CharacEeristic PTocedvte
Petroleum Excfusion, -page

paper,  no oLher ident i f icauion) .

Justification for OERR Position on

Coverage of PetroLeum Stotage Tank BoEtoms lJndet
is  ion

Df?EEEors, Regional Counsels (DR-AET - no date) .

Application of PetroTeum ExcLusion to the Sand Creek,

SoTid-Ear-e-=nd-m?gency Response Division, To : Jane
Gardner, Assist.ant Regional Counsel, Office of Regional
Coirnsel, Region VIII (Date Unknown ) .

Petrofeum Excfusion N^t-;-6 ^f rnranrjr^f ;on and PropOsedv L  + r .  e v 4 l r ' 4  v  e q  q 4

Rt  t 1  r s  -  . < | , aa r
" "......::::--:jj:jjjjY

Superfund Response ections fot PetroferJn Tank BoEtoms,

Superfund, TO: Deborah DieLr ich, Emergency Response
D iv i s ion  (Aug .  6 ,  L9921  .

Review and Connnent on Draft Directive on Scope of Ehe
Petroleum -Excl.usron under CERCLA, FROM: Deborah Y.

transmitting draft preanble (May 18, 1-992)



Deitr ich,  Bnergency Response
Branch  Ch ie fs ,  Reg ions  I  -  X ,

D iv i s ion ,  TO:  SuperEund
e t  a l  (no  da te )  .

I I

Favorable Court of
tro-Zeum Exc_lusion

an A.

s Decision on Sc of the CERCI'A

orcement Counsel lor
Cose v.  Gettv O rom:

To: Regional Counsels,  Regions f-X; Hazardous Waste
Divis ion DirecLors,  Regions I-Xt Bruce l t -  Diamond,
Director,  Off ice of  Waste Programs Enforcement. , -  L isa K.
Friedman, Associate ceneral Cor.msel for Solid Waste and
Energency Response (Auqus t. 26, L9931 -

Decision Conc the of the CERCLA PetroTelnn
us1on v - y]: .Lnolllas fl .

A . " l -  i  7 1 . r  L c c i  a l - , 1 n l -swenger,
Adminis trator
r -7 .  1993 )  .

. r \ - ,  l U :  t t

for  Sol id Waste and ftnergency Response (Sept.

Iical:i1i of Che PetroTeum Exclusion to .Re-leases
vet sswenget ,

(Deceniber 13, 1993 ) .

v -

To: Regional Counsels, Regions I-X (Novenber 25, 1994).

RequesE for Agency Review and Opinion Regarding
e

enchowski,  of f ice of
cenera l  Counse l  (May  1 ,  1997) .

inion Int the Petrol-eum ExcLusion

Fr iedman ,  O f f i ce  o f  Genera l  Counse l  (May  2 ,  1997)  .

Request for Agency Review and Opinion Regardingi
ari 2o
Frredman, Associat .e General  Counsel ,  TO: Gai l
Cooper,  Deputy Regional Counsel,  Regrion Ix (May 6,
L997 ) .

(Proposed) OSWER Directjve on the Scope of the CERCI'A
t

Reguesc fo.r Agency Review and Opinion Regardingl
^ . .ATrzona PorEfand CemenE Company, FROM: Gi^--

and xathe@ To: Lisa K.



STEVENS, BALDO & FREEMAN
A AEG|STEN€O UMTIEO IJ46IIJTY DAFINEFSBIF

ATTOHNEYS AT I.AW
55O FANNIN. SUTTE 4OO

BEAUMONT, TEXAS 77701
POST OFFTCE StD( 4930
SEAUMONT. TEXAS 77704
'IELEPT€NE: 

{40o) 835-5200
FACSIML€: t,logl 838-5538
e-mai! wwersu-lor.corn

HOUS'rON OFFTC-€:
I 380 POs',T OAK BLVO. , SUrE 1 s50

HOUSTON, TE(AS 77056
IELEPHONET t713' S81.1 52O

FACSIMILE: 1713] 961-1555

November 12,2001

Joseph Compton
United States Environmental Protection Agency, Region 6
Superfund Division (6SF-DL)
1445 Ross Avenue, Suite 1200
Dallas, Texas 7 520?-2733

Re: United States Environmental Protection Agency, Palmer Barge Line Superfund
Site

Dear Mr. Compton:

Enclosed you will find wo affidavits that were executed by Higman Barge Line, Inc.
employees in response to your request. The first affidavit was executed by Mr. John T-
McMahan, Secretary for Higman Barge Line, lnc. The affidavit describes the transactions
Higman Barge Line, Inc. had with the Palmer Barge Line Terminal and the cargoes aboard
Higman vessels when they entered that facility. The second affidavit was executed by Mr.
Randy Laughlin, Maintenance Superintendent for Higman Barge Line, lnc Dunng the times
relevant to this action, Mr. Laughlin was responsible for overseeing the day to day maintenance
that was performed by various contractors for Higman Barge Line, Inc-, including work done by
Palmer.

These affidavits and the materials submifted in response to the EPA's Information
Request reveal that Higman Barge Line, Inc. placed Crude Oil and No. 6 Oil into the Palmer
Barge Lrne Facility on twelve separate occasions. The remaining ttansaction involved small
volume mixture of water, motor oil, and diesel taken from the bilge of a towboat owned by
Higman Barge Line, Inc. Since these transactions clearly fall within the petroleum exclusion of
46 U.S.C. $ 9601(14), Higman requests to be released from this action' I would appreciate a
response in the coming days so that my client is spared the expense of aaveling to Dallas on
November l5 for the Porentially Responsible Parry meeting.

DJ/tfv
Enclosures

EXHIBIT 3



THE STATE OFTEXAS

COUNTY OFHARRIS

s
s
$
s

KNOW ALL MEN BY THESE
PRESENTS

AFFIDAVIT OFJOIIN T. MCMAIIA}I

BEFORE ME, the undersigrred notary public, on this day personally appeared JOHN T.

MCMAHAN, who, being first duly sworn by me according to law, on his oath, deposed and stated

the following:

"My name is John T. McMahan, and I am above the age of eighteen (18) years and have
never been convicted of a felony or crime involving moral turpitude. I am the Secretary of Higman
Barge Lines, Inc. I am fully competent to make this aIfidavit. I have personal knowledge of the
l'acts stated herein and they are all true and correct. I have been Secretary ofHigman Barge Lines,
Irrc. since December 1986.

As Secretary of Higman Barge Lines, Inc., I am responsible for the records of the
corporation. The records of Higman Barge Line show the following:

1. On March 14, 1993, the tank barge HTCO 2302 was taken to the Palmer Barge
Facility in Port Arthur, Texas to be steamed. The barge was loaded with VGO.

2. On March 14, 1993, the tank barge HTCO 2301 was taken to the Palmer Barge
Facility in Port Arthw, Texas to be steamed. The barge was loaded with VGO.

3, On March 26, 1993, the tank barge GDM 264 was taken to the Palmer Barge Facility
in Port Arthur, Texas to be steamed. The barge was loaded with No. 6 Fuel Oil.

4. On March 26, 1993, the tank barge S 2512 was taken to the Palmer Barge Facility in
Port Arthur, Texas to be steamed. The barge was loaded with No. 6 Fuel Oil.

5. On October 7, 1993, the tank barge S 2022 wastaken to the Palmer Barge Faciliry in
Port Arthw, Texas. The barge was empty at the time with its previous cargo being
Crude Oil.

6. On October 23, 1993, the tank barge HTCO 2517 was taken to the Palmer Barge
Facility in Port Arthur, Texas. The barge was empty at the time with its previous
cargo being Crude Oil.



7. On November 30, 1993, the tank barge S 2018 was taken to the palmer Baree
Facility in Port Arthur, Texas. The barge was empty at the time with its previois
cargo being Crude Oil.

On December 1, 1993, the M/^/ JOE M. POWELL was taken to the palmer Barse
Facility in Port Arthur, Texas.

On December 2'7,1993, the tank barge HTCO 3006 was taken to the palmer Barge
Facility in Port Arthur, Texas. The barge was empty at the time with its previous
cargo being Crude Oil.

On December 27, 1993, the tank barge HTCO 3007 was taken to the palmer Barse
Facility in Port Arthur, Texas, The barge was empty at the time with its previois
cargo being Crude Oil,

On February 14, 1994, the tank barge HTCO 2201 was taken to the palmer Barge
Faciiity in Port Arthur, Texas. The barge was empty at the time with its previois
cargo being Crude Oii.

On March 1, 1994, the tank barge HTCO 2010 was taken to the palmer Barge
Facility in Port Arthur, Texas. The barge was empty at the time with its previous
cargo being Crude Oil.

On March 6, 1994, the tank barge HTCO 2302 was raken to the palmer Barge
Facility in Port Arthur, Texas. The barge was empty at the time with its previous
cargo being No. 6 Fuel Oil.

On March 25,1994, the tank barge S 2018 was taken to the Palmer Barge Facility in
Pod Arthur, Texas. The barge was empty at the time.

On March 25,1994, the tank barge S 2017 was taken to the Palrner Barge Facility in
Port Arthur, Texas. The barge was empty at the time.

On March 6, 1994, the tank barge HTCO 2516 was taken to the Palmer Barge
Facility in Port Arthur. Texas. The barge was empty at the time with its previous
cargo being Crude Oil.

On May 5, 1994, the tank barge HTCO 3007 was taken to the Palmer Barge Facility
in Port Arthur, Texas. The barge was empty at the time with its previous cargo being
Crude Oil.

On July 15, 1196, the M/V MARRIANNE was taken to the Palmer Barge Facility in
Pon Arthur, Texas to have a steering arm welded.

8 .

9.

10 .

t2 .

l J .

I  l .

\ 7 .

l n

15.

l b .

18.



19, On July 25, 1996, the tank barge S 2018 was taken to the Palmer Barge Facility in
Port Arthur, Texas. The barge was empty with its previous cargo being crude oil.

20, On August 3, 1995, the tank barge HTCO 2201 was taken to the Palmer Barge
Faciliry in Port Arthur, Texas. The barge was empty at the time with its previous
cargo being Crude Oil.

Further, the affiant saith not."

STIBSCRIBED AND SWORN to by lhe said JOIIFI T. MCMAHAN on this the

of O ct o a sR- , 2001, to certify which witness my hand and official seal.

3t 5r doy

? R R*r-0r^/
NOTARY PTJBLIC. STATE OF TEXAS



STATE OF TEXAS

COUNTY OF HARRIS

KNOW AIL MEN BY THESE
PRESENTS 3

AFFIDAVIT OF RAFIDY LAUGHLIN

BEFORE ME, the undersigned notary pubiic, on this day personaily appeared RANDY

LAUGHLIN, who, being first duly swom by me according to law, on his oath, deposed and stated

tie following:

"My name is Randy Laughlin, and I am above the age of eighteen (18) yean and have never
been convicted of a felony or crime involving moral turpitude. I am a Maintenance Superintendent
with Higman Barge Lines, lnc. I am fully competent to make this affidavit. I have personal
klowledge of the facts stated herein and they are all true and correct. I have been employed with
Higrnan Barge Lines, Inc. since January 1, 1982.

In my capacity as a Maintenalce Superintendent with Higman Barge Lines, Inc., I liased
with representatives of the Palmer Barge Terminal concerning work being done for my employer.

At all times relevant hereto, the Palmer Barge Terminal engaged in a recycling operation
where crude oil and petroleum taken Aom Higrnan Barge Lines, Inc. tank barges were placed into
storage tanks to be resold.

On several occasions, I spoke with representatives of the Palmer Barge Terminal regarding
their disposal and recycling methodology. Representatives of the Pakner Barge Terminal informed
me thar all materials not recycled were properly disposed ofat oflsite disposal facilities.

To my knowledge, all materials taken fiom Higman Barge Lines, Inc. tank barges were
either recycled or properly disposed of at offsite disposal facilities. I have no knowledge of
materials being disposed of at the Palmer Barge Terminal Site.

I periodically superrised the following jobs on barges owned and/or operated by my
employer:

l. On December 1, 1993, I visited the Palmer Facility when the No. I Starboard cargo
tank of the tank barge S 2018 was stripped, mucked, butterworthed, washed, and
dried by Palmer. I supewised the work being performed by Palmer Barge Terminal
for my employer, including the removal of materials from the S 2018. I wihessed
crude oil being stripped from this barge and being placed in storage for recycling. I
witnessed Palmer Barge Terminal Personnel placing the remaining materials from
this barge in lifty-five gallon drums for offsite disposal.

J

s
$
$



l .

6 .

4 .

5.

3 .

2. On February 14, lgg4, I visited the P0lmer FaciJity when the No. 6 Port and
Starboard cargo tanks of the tank barge HTCO 2201 were stripped, butterworthed,
washed, and dried. I supervised the work being performed by Palmer Barge
Terminal for my employer, including the removal of No. 6 Oil from the HTCO 2201.
I witnessed No. 6 Oil being stripped fronr thrs barge and being placed in storage for
recycling.

On March 1, 1994, I visited the Palmer Facility when the No. 2 Port cargo tank of
the tank barge GDM 264 was stripped, mrrcked, butterworthed, washed, and dried by
Palmer. I supervised the work being performed by Palmer Barge Terminal for my
employer, including the removal of materials from the GDM 264. I witnessed crude
oil being stripped from this barge and being placed in storage for recycling. I
witnessed Palmer Barge Terminal Personnel placing the remaining materials from
this barge in fifty-five gallon drums for ofTsite disposal.

On March l,1994,1visited the Palmer Faciirty when the No. I Starboard cargo tank
and No. 2 Port cargo tank and pipeline of the tank barge HTCO 2010 were stnpped
by Palmer. I supervised the work being performed by Palmer Barge Terminal for my
employer, includrng the removal of Crude Oil from the HTCO 2010. I witnessed
Crude Oil being stripped from this barge and being placed in storage for recycling.

On March 4,1994,l visited the Palmer Facility when the No. 1 Starboard cargo tank
of the tank barge HTCO 2302 was stripped, butterworthed, mucked, washed, and
dried by Palmer. I supervised the work being performed by Palmer Barge Terminal
for my employer, including the removal of No. 6 Oil from the HTCO 2J02. I
witnessed No. 6 Oil being stripped from this barge and being placed in storage for
recycling. I witnessed Palmer Barge Terminal Persomel placing the remaining
materials from this barge in fifty-five gallon drums for offsite disposal.

On May 13, 1994, I visited the Palmer Facility when the No. I Starboard cargo tank
of the tank barge HTCO 3007 was stripped, butterworthed, mucked, washed, and
dried by Palmer. I supervised the work being performed by Palmer Barge Terminal
for my employer, including the removal of Crude Oil from the HTCO 7302. I
witnessed Crude Oil being stripped from this barge and being placed in storage for
recycling. I witnessed Palmer Barge Terminal Personnel placing the remaining
materials from this barge in fifty-five galJon drums for offsite disposal.

On August 3, 1995, i visited the Palmer Facility when the No- 3 and No.4 cargo
tanks of the tank barge HTCO 2201 were stripped and washed by Palmer. I
supervised the work being performed by Palmer Barge Terminal for my employer,
including the removal of Crude Oil from the HTCO 2201. I witnessed Crude Oil
being stripped from this barge and being placed in storage for recycling.



I am familiar with the work that was performed on the following vessels owned and/or
operated by Higinan Barge Lines, lnc.:

l. On March 14, 1993, the tank barge HTCO 2302 was taken to the Palmer Barge
Facility in Port Arthur, Texas to be steamed. The barge was loaded with VGO.
Steaming of this barge would not result in cargo being removed from the barge into
the Palmer facility.

2. On March 14, 1993, the tank barge HTCO 2301 was taken to the Palm€r Barge
Facility in Port Arthur, Texas to be stearned. The barge was loaded with VGO,
Steaming of this barge would not result in cargo being removed from the barge into
the Palmer facility.

3. On March 26,1993, the tank barge GDM 264 was taken to the Palmer Barge Faciliry
in Port Arthur, Texas to be steamed. The barge was loaded with No. 6 Fuel Oil.
Steamilg of this barge would not result in cargo being removed from the barge into
the Palrner facility.

4. On March 26, 1993, the tank barge S 2512 was taken to the Palmer Barge Facility in
Port Arthur, Texas to be steamed. The barge was loaded with No. 6 Fuel Oil.
Steaming of this barge would not result in cargo being removed from the barge into
the Palmer facility.

5. On October 7, 1993, the tank barge S 2022 was taken to the Palmer Barge Facility in
Port Arthur, Texas to have the No.2 Starboard cargo tank stripped, butterworthed,
washed, and dried. The barge was empty at the time with its previous cargo b€ing
Crude Oil. This operation would only result in Crude Oil being removed ftom the
barge.

6. On October 23, 1993, the tark barge HTCO 2517 was taken to the Palmer Barge
Facility in Port A(hur, Texas to have the No' 2 Starboard cargo tank stripped,
butterworthed, washed, and dried. This operation would only result in Crude Oil
being removed from the barge.

7. On December 1, 1993, the IUIV JOE M. POWELL was taken to the Palmer Barge
Facility in Port Arthur, Texas to have the bilges on the boat pressure washed and
sripped. The bilge contained approximately 95olo water with less than 5% being
motor oil and diesel oil.

8. On December 27,1993, the tank barge HTCO 3006 was taken to the Palmer Barge
Facility in Port Arthur, Texas to have the steam coils tested for leaks and flushed.
The barge was emply at the time with its previous cargo being Cmde Oil. No cargo
was removed from the barge into the Palmer facility Testing ald flushing of the
steam coils on this barge would not result in cargo being removed from the barge
into the Palmer facility.



9. On December 27,1993, the tank barge HTCO 3007 was taken to the palmer Barge
Facility in Port Arthur, Texas lo have the steam coils tested for leaks and flushed.
The barge was empty at the time with its previous cargo being Crude Oil. No cargo
was removed from the barge into the Palmer facility. Testing and flushing of the
steam coils on this barge would not result in cargo beilg removed from the barge
into the Palmer faciliry,

10. On March 25,1994, the tank barge S 2017 was taken to the Palmer Barge Facility in
Port Arthur, Texas to have the pipeline and cargo pump well strippedl The barge
was empty at the time, This operation would only result in Crude Oil being removed
Aom the barge.

I 1. On July 15, I 196, the M/V MARRIANNE was taken to the palmer Barge Facility in
Port Arthur, Texas to have a steering arm welded. This repair would not result in
cargo being removed from the barge into the Palmer facilify.

12. On July 25, 1996, the tank barge S 2018 was taken to the Palmer Barge Facility in
Port Arthur, Texas to have a check valve repaired and replaced. This repair would
not result in cargo being removed from the barge into the Palmer facility.

13. On August 3, 1995, the tank barge HTCO 2201 was taken to the Pahner Barge
Facility in Port Arthur, Texas to have the No. 3 and No. 4 cargo tanks stripped and
washed. The barge was empty at the time with its previous cargo being Crude Oil.
This operation would only result in Crude Oil being removed from the barge.

Further, the affiant saith not."

SIJBSCRIBED AND SWORN to by the said RANDY LAUGHLIN on this the frL au,

.f Y'h+4"'tl,+r .200l,tocertifywhichwitness

GINGER S NORWOOD
NOTARY PUBUC
STATE OF TNXAS

My Comnrssnn ErDires 01-31-2005

PUBLIC, STATE OF TEXAS
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

FEGION 6
1445 ROSS AVENUE, SUITE 12OO

DALLAS, TX 75202-2733

JUL 2 5 2007

Myron O. Knudsonf p.E.

JUL2g

Recyc,ed,Recyc,ab,e ',","I1":frii11::i:[1i'j."ij-'ffi1fi#iil#ft,,_";tirjrY..fHf-.__,

Higman Barge Linq Inc.
c/o Mr. David James
Stevens, Baldo & Freeman
550 Fannin, Suite 400
Beaumont. TXl'1701

Re: Palmer Blrge Line Super.fund Site

Dear Sir or Madam:

On August 18, 2000, the U.S. Environmental protection Agency (,.EpA,) sent your
:ompa-ny a Notice Leuer("NL") for the removar action conducted ir *-," rd.., il"rg" Lin.
superfund sire ("site") located in port Arthur, Jelferson Counry, Texas. In additionl on
September 10, 2001, EPA sent your company a Special Noriceletter for the Remedial
Inv'estigation/Feasibility study ar the site. Based on its subsequent investigation, EpA has
determined that it does not consider your cornpany to be a potentia y nesp'onsiuie eafty (:,rRp")
for the site.

This determination is based on the informarion currently ava able to EpA_ ifEpA
develops additional evidence ivbich indicates that your company is a pRp, it will notifi you and
provide you with additionaL information regarding your posiibli invotu.ment in the aciivities at
the $ite. We apologize for any inconvenience this may hive caused.

Ifyou have questions regarding this matrer, please do not hesitate to contact EFA
Enforcement Ofticer, Mr. Kenneth Talton, at(Zl4) 665_i475. you or your attorney may also
contact EPA Assistant Regional counser, Mr. Joseph compton, at (214) 665-g506.- Thank you
for your attention to this mafier.

Silcerely yours-, \  
/

fd,iTwa/
Director
Superfund Division

Texas Natural Resource
Conservation Commission

lfacarl B Evereu, Attorney (1. E. Dupont)
RI/FS Steering Commirtee, Lead

EXHIBIT 4



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 6

1445 BOSS AVENUE, SUITE 12OO
DALLAS, YiX 7S2Oz-273s

C I iR l  l I ' l I r  l  )  I \ l r \ i t .  -
RL l LrlrN R t-:El:llllllll)!]l:Il'l:l) 7 0 0 3 0 5 0 0 0 0 0 38 7 0 l" 7 3 0

irlal 7. 2007

l ligman ilarge I-ine Inc.
clo :ite\ etrs. llaldo & l.'reerran
AIlornevs rlt La\r.
550 lralrin. SLLitc 400
l ]eaun:onl .  ' )  

X 17701

I{}i: I)tlnrer 13argc Supc'rlirnd Sitc. l}orr.,\rthrrr. Jcli"rrson Cbultr.. I.cxas

i)car Sir/i\ 'hdam;

'l 
hc t.lnited Slatcs li 'r ' iron,rental l)ruruction Agcrc) (,,8pA,,) appr.eciates rhe elibrts oJ.

thc.cooperating porentiarh responsibrc panics ("pRp"tfo, ihc parure'Ilar_ee Superf'nd Sirc("Silc"). Past negotiations bct$'r'en lll lr\ and ser cral llesponrJenls in colrneclion $,ith the Itrlnrcr
Ilalge superfLrnd Site ha'c been producti'e. ..\ ' Adrni'i irrati 'e ol.der on consenr lbr a
Remetlial lnr'*srigation l--crsibilirl ' Srudl' ('Aoc,) $as negotiated orcl voluntaril)- exccurctl trv
se'eral niu'ctl Responrlents. ,,\ Itccord ol'Decisio'(Roli *,as subsctluentlv pr.odtrcei.r rhat
otrtli 'ed rhe rcnrediar actior l 'trr rhe Site. 'rhe 

date orlhis rtor) *ns Scprerrbei 25. 2005.

. l 'he l:l)r\ subsei.lurntlr issucd Speciar Norice l'.r the Rcme'diar Design antr lte'edial
Action ("RD/R-A"). r\rrhctinre ofspeciar Notice. r;pA identilied an,r noriied a rarger-group.r.
PI{Ps thln had participated in the Ill l l js. t ')PA hopc<l lhat ll l of rhosc Pltps r.i.ould p-artii ipaie in
co'rsent decrcc neguliatiurs lir'the Sirc- l.lnlbrtnnare lv_ not a)1 p.rties hlr.e choscn to make a
good laith ol'tbr ro pcrfornr thc RI)/|L\. In 1hct. trre prin,an , espo'rsc has come riorn thc sanlc
pilrrics \\'hich p€rrblletr the'carrier acrivities. 1:pA has concirureri Lhar. given the rhcr that borh
lil)A a'd rhe coorrc'.ring PRPs ha'c been nnsLrccess[rr in ct'lbrts to persuade rhc parlies to
palticipatc in a good faith orler, signilicant trcravs can be c\rlr-'cte(r iir pursuing rhosc parrics. In
lighr ol'tl l is conclusion- aDrr lrccause r]rc EI'r\ has ercremrineir thar rhe 'emaining lraza,.ror.rs
sLtLrstanccs llttse a contintred thrcat lo hunran health. EPA l:cs issuetl the enclosed [-Jnilalc.ral
Administrati'c orrlcr lbr ltcmcdiai Design antr nemcciar Acrion (,,ort{er,,). 'r 'hc 

r:r)A
app'cci:' ics the coopcration exhibited bv the coopei ating l>Rps and hopes thar thc, RD/RA can be
accrrmplishcd in n tirnclv orrd cooperativc man:rer_

,r+nto 
thto-

s-4L 
-"-

,,"v^-9

t i l l ; r , : ,  . , ' . i f l : . : ,
,4ei i i i:|t57

::" '
' ' . 1 r . i ,  .  '

lntomet Addssr (URL) . htts:fi,naw.epa.gov
Bocyclod/Rscychbb . pfnt€d rclth vgg.table ojl Eased tnks on Racyct€d peper tulnimum 259,, porcon$m€.r)

EXHIBIT 5
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lllc-ase find enclosed an unirarerar Administrative order.for Iremcdiar I)qsiqn and
Reurcdial Action (''order") related to the Pahler llarge Superfirnri Site issued pulsrr-ant to 106111
ol'tirc c.nrprelre'si'e En'irorurental Response. co'rpensation. and Liabiritl, Act ol r 9g0. as
anrr:nded ("cliRCLA"),42 u.s.c. g 9606(a). 'r'he 

ort{e'requires trrar Higman Barge Linc Inc..
and the'ther nanred Responde'rs conducr thc Rcmecriar Deiign arrd Renrcdial Action Ibr the
PaLrer Rargc Superlirncl Site.

As a scparate lralter, the LpA iulends ro cond'ct concurrent negoliatio's ror rrrc
rcsointiun ol past LPA costs incurrcd. you rvilr be contacted in lhe n.* l,,t,,r. regarding those
act iv i t ies.

EFFECTIVI DA'TE OF ORDER

l ' lrase note rhat pul'suanr to Section XXV| (Ll]'ective Date and conrputation of |ine) of
thc Ordcr. thc Order is el]-eetivc on Mav 7.2007_

As pro'icled in Section XXVIr (opport,nitv ro confer) ofrhe order, Rcspondenls have
the oppo'tunit' lo rnect with Er)A. Ifa Responrlent cresir.es such a conference *,irh lipA. plcase
nolc th01 jt Ilrtst nlake its request rvithin tilc (5) clays liorn lhe date rhar the Orcler rvas signert. lf
a Respoudent requcsts a conf'erence rvith lhe RPlvl antl/ol rhe Sile's atlorney. it is ro take llace at
the ollices of'Iil)A llegion 6. 'rhe 

rerluesr for a conference dale nrust be made by telephone
lollouetl br' rvritten confinnation mailed that dal to:

Joseph I:. Conrpton- ll l
Association Regional Counsel
Olfice of Ilegional Counscl (6RC-S)
lJ.S. Environntcntal Protection AgensI
Rcgion 6
1445 Ross Avcnue
Dallas, Texas 7 5202-2733
(2 r  4)  665-8506
IAX: (214) 665-6460
l:nrail : conrpro: r josephr?'epa.gor.

Iturslranl lo Section X (Notice or'rnlent ro compry) ofthe order. rror larcr rhan fourreru
{ l4) daYs alicr the ell'eclive datc of the order. l{espondirits are required ro providc tyr.ilcp r.r()1ice
to Iil)A's l)rojcct coodinator slarin-u wlretrrcr they r.l'iu conrply rvith the ter,ms of rhc ordcr.



J

i:ailurc' to providc such noljec cnnslirules a violation of thc Onler.
t0 :

'l l ie 
noticr nlrst be addresscd

Carlos Sanchez_
lLenredial Project iVlanagcr
Superl"und Division (6SIr-Ap)
lJ.S. Environnrental l)rotection Auencv
Regioir 6
1.1.15 Ross Avenue
l)allas, -fexas 

7 5Z0Z-2733
(2 l4) 665-8s07
FAX: (214) 665-6660
Ernail: sanchez.carktsla)epa.gclv

. Plcase note thar Rcspondenrs rvill be subjecr ro civir penarries uncler Sccli.n 106(b) ol.
cl:RCl.A. '12 u-s.tl. s 9606(b). ol 'or more rhan s32.500 lbr cach da_v in r.r.hich it rvilltu y
\ iolalcs or iails oI reluscs to cornpll *ith the Onler, withorrt sufficicni caLrse. In adtjitiUn- lhjlurt
1o properlv pnrvidc rcsponse action urder the Order. or any po.tion thcreol-. rvirhoul sulljcient
cause- r)ar- resulr in Iiabilil ' rrntrer Sccrion r0?(c)(l) ofcliRCLA.42 U.s.c. 9607(c)(3). for
puniti'c da'ages in an arlro.rnt at leasl equal to, and not more rhirn three timcs. the anrount of
an)', cosls incurred b) lhe Hazardorrs Substance Superlirrtd as a result ol's1ch fhilure to lakr.
proper aclion.

-- Plcase direct ary queslions conccrning legal nratte's or resporses to lrris retter to Joseph
Ii- (ionrpton. lll. ar the telephone or address abore. Any quesrions concernirg the rcsponse work
to bc rurdcrtaken at the srrc sho.ld be addressctl to carros Sanclrez at the telcf,honc oi adtrress
providr-'d above.

Sincercly vours.

i'|t,nu'J4*rfufry
SanueI  t ]o lcmln ,  P .E-
L)irrcror

Supt'rf irrtrl I) ivisirlr

Inclosure

cc: 'l 'exas 
Comrnission on Iinvironrlenta) eualitv
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TINITI]]} STATIiS ENVI Ii()NMI'N]'AI, PR0'II'C'I'I()N A(;ENC }'
R l : ( ; roN  6  : l ;

IN't' i lI i N1.\'t"l 't iR Otj:

Palmcr llargc Superfunr! Site
Port Artl]rrr. .lcffer,so Coulltv. ' l 'exas

I)uPont Industrics- Inc.. et al.

cl-.ltct.r\

UNll.n 
'l ' l:1t.,\l- 

ADirllN1S 1 lL\ Il\; Il
OI{l)[it |OR RIiN,lli l)lAL DI:S]GN
I{l:N4l:I)l-.\l- r\( 1'lON

l)roccetling [Jnder Scction I06(r) ol'thc
['omprehcnsi vc l-.nvir.onmcntal Response.
Compensat ion.  and I . iab i l i l l  Acr  of  1980.
as amentlecl ('12 l,l S.(t.9606(tt))

lXlCKl: ' f  NO, '06.13-07 .
:  a '  :

I .  INTIIODUCTION ANI) JUI{ISI) ICTION

-l This Ode'r dirccls ltespon(tent{s) to pertblm a rcmetiial tlesign lbr thc remcch tlescriLred in lhe
llccord ol Dccisiou lbr rhc Parmer l]arge Superirncr Sirc. dared 

"Scprcnbcr 
25- 2006- anLr ro

implement the design by perrbrming . ."nr"dior actior. This ordci is issLrcd to nespondr'nt1s) hr
the urited states Environmcnral prolection Agencv ("EpA,') r"rntlcr the aulhor.irv vcsred in the
l)rcsident ol- the United States b.r, secJion 106(;) of'tlre Comprehcrrsive Ilnvir.onincnral ltcspon-se.(',rnpensarion and r-iabirirv Act .f' 19g0, as amencred ("cERCr-A ). ,r2 u. s.c. 9606(:r r. r.h;s
autho'iry w's dele-eated lo the Aduriuisrrator oflipA on Janu^rr, 23, r 9g7. by ExecLLti'e ortlcr
12580 (52 Fcd. Ileg. 2926. January 29. 19g7). rnd r'as furrhr.r'rreiegared to lir)r\ Rcgional
Adrlinistralors olt Scptcmber I 3_. I 987 by EpA l)clc_qarion No. 1 4_ l4_ll: anrl re_delcgarctl b_r. thr.,Ilegional Adninistralor ro rhe Director. superf.nrJ Di ision, b1, l:pA De regarion No. 1 i- r .t-il(August 4.  1995).

II. FINDINGS OtT FACI'

2 The Pa|ncr l3a'ge Srrpi:rfirnd Site is locatcd in rhe cit1, oi' porr Arrhur, Jel|crsor. countr..'fcxas 
The silc encottrpasses appi-oxinrately l7 acres anj is localer.l on the Sourhezst Inrl|.rsrial

ls]et. app;c,;jp13i1J; .1.5 inrlcs cast-r'ioilhcasl ofthc cit1,oj pori ,\i ihi.!i. Jeflefsoir coi:nty. 
.l.cx.rs.

nt td  0 5 r r r i lcs  sor t t l t r rcst  o l  l l tc  cont lucnce o l  thr :  Ncches Rircr  and thc Sabine r r , " . f ] " ,  i , "^ , i . ' r i
is bordered to rhc south by the Statc lvlarine Supelluntl Sire anrl ro thc east b\ l_ake Sabjnc.

I lcsponLlcnt

UNII.ATIII{AL ADMINISTIIAT] VI' T)ITI)IiIt
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a. 
'l 

he propert)' at thc Sile \ras used as a mulricipai landllll lrom 1 956 rurlil 1 982. r.lhen
Palrne: llarge Line. lnc-- prrrt)rirsetl it lor rsc as a nraLinc vesssl scn icr antl nrajrtcnancc' iircilitr .
l)rintatr uperaliorrs at thc Palnler llalgc l-ine facilitl includcd clcaning- dr-gltss-ing. rnainlcnancc.
and inspecl ion o l  ba lgcs anr l  o t l rc l  nrar inc 'et l r r ipnrcnt .

b. 
.i 'r 'pical 

clcanittg opcratiols at the Sitc inclLrded lhc runtn al ol'slutigt- antl rxhrr
residual rralsrial b1 pressrrc slcarling the Iesscl hoids. engincs and hoilers. Iirrgines rvcre dc-
grL'ased and thick accrtrnulalions wcre cul Ii orn thc holtls. nraking remor al 6l'r'csitlual nrittcrial
easi,"'r. l)r:-gassing activities involved the rero,,al ofcxplosirc lapors liom the bargc holcl- .4,
llale u:rs rrsetl to burn cxcess gasses and liquicls producr--d during llcilitl.operalions,

c. 'Strtlctures previously located on the Sitc inclndcd dozens oflarious-siz-ed slcc'l above-
grouud storlge tank-s (AST's). an oil-r.l.ater separarDt., tu.o mixed lircl boilers- r\!o \\,.lste\\arer
treatnl.nl tlnks. and several open-top siop tanks. roll-olf boxes and 55-gallon drunts_

d. 
'l 

he site rvas added to lhe Nalional Prioriries I_ist (Npl.) on Julv 27. 2000_

e. In August ol'2000, liPA l{egiori 6 contluctetl a llcnrolai .Action lo relro\c sourcr
mate als storeti on-sile. r\clivities inclLrdctl *aste rcrnoYal. !,v.iltcr treatnct.tt. oilr' 'ater.
sepiwltion. ancl slUdgc stabilization- Approximatelv 250,000 gallons 01.\\atrr \\rre trcated on-
site: 500 cubic yard.s of sludge stabilizedt and I 00.000 gallons of oil/styret.lc \!e).s scparatccl and
renroved iionr thc site. All ol'the AST's rve:e rerloved qxccpt for a 25.000 gallon r\ST on tlic"
norlhcfl) po ion ofthe Site thar conrflins sludge. ScveraJ ofthe concretc AS]' l 'Oundntions
rcnrain along rr'ith grlvel throughout thc Sitc.

f'. On Seplcnrber 30. 2002, EPA Rcgion 6 issued an Adnrinistratile O.rler op Conscnt lo
conduct thc remedial investigation and l'easibility slud.v (RliFS) tbr rfre palmer llarge Suped'und
Site Rcspondenrs to thc order \vere: E.l. du Pont de Ncrrrours and comparrv: ('hcvron,/'l-cxaco
lnc-: Kirby lnland Marine. LP; Ki'by InJantl ,\larine. lnc. of l,ouisiana: ancl Ashlarrd lnc.

g, on september j0.2005. EPA Region 6 accepre(l and cerrjllcd rhc r{ecord ofDccision
(ROD) for thc Palrner Barge Super.fund Sire.

3 
'l 

hc follorving partics lta\'c been rdentiie'tl us responsible pirnics irnd arc characlcrizetl as the'
ibllouing:

a, chester Sla.v is now. and hts been since on or aboul Scprcnrber 2. 1997. the orv:rur ard
opcrator of the lacility.

b. Ijormer o* rrerlopemtor(s) John Palner and llre cornplnv \\rranglcr Capitul ur're- tionr
oD n ugust I 976 or about r\pril. | 982. until seprenrbcr ?. I 997, the owner/opcrators rcspccri\ cl)
ofthc facilitl. During that tirne haz-ardous substances, including some or all of rhose jescribed in
this section. rvcre tlisposed of ar rhe Site.

-2-



c. Respondents Anterican Conlnercial Ilarge l_ine (tompanv. Apex'l'or.ring, Ashlancl.
Il l 'c. Inc.. ccnac Toruing Compirn-r. lne .. c h er ronj.fex aco. co.oc.. [)u])on1- l:xxonMoLril_
flignan Barge l-ine . lnc., Kirtv. K-Sca r ransportxtio.) colporarion/l:klof N1orine. Manin Gas
lvlnrinc. occan Trlnspoll corlroration and'l-r'r-niry lndustries. lnc..lrrange'ti. bv contracr or
agrccment, 0r othcnAisc. Jbr thc disposal or LrcatDrclll o1-or arrangerl rli lh a tr.ansportcr lbr
transport lbr disposal or treatment of haz-arrjor.rs substances o\\r'lcd or posscssed bv llespontlcsts,
llazardous srtbstances ol'the same kintl as those orvned or possessetl bv llcspondcnts l\merican
courmercial llarge [-ine (.'onrpanr'- i\pcx-lb*ing. Ashland. l] ' l 'c- lnc.. cenac l-owir.r,i conrnanr.
Inc-. clrr'vrotl' lcxac'. c'onoco. I)rrPorrr. I iri,xo'lvlobil. I l igrnirn llargc I-inc. lnc.. Kirtry. K-sca'l 

ransporlation corporation.'l:k lo r' r\r a: inc. Nrartin (ias lvrarinc- ocean 
-l).anspor.r 

coryoration an(l' l l ' inily 
In(t slries. Inc. rvere present {t thc Sitc.

:1. The respondents idenrified in llaragraph i are collectir cl' i.clcrrcd to as ,'l lcspondents",'

5. orr JLLI' 27.?000. (l"cdcral Regisrer Lisring 1l:RL-6ll.l l-.i ). volunre 65. Nunrber 145. l)aucs
46096-461 04), prn sr.tanr ro Section I 05 ol'cERCl.A. 42 tJ.s.c. 9605. rhe lipA placcd rhc pilnrur
Ilarge superlund sirc on tbc Narional Prioritics l.isr. sct fbrth at 40 c.]r.R. p,rrr i00. Appendix Ii.

7. Iiron: about Scptember j0. 2002 to about Scplclnbcr j0. 2005. a nrnrber ol.potenriirllr
rcspon.sible partics ("Plt1,5"1 Lrrdertook a ltcnredial lnvcstigation anrl lrcasibilirf Sru(t) (,il l l, l.S")
li)r lhe sitc. puruualrl to cllRLlLA and rhc Narional c'ontinge'cl lrla..40 c.lj.R. Irart ,i00.

8. Pursuant to secrion i r 7 of cliRCl-A. 42 u.s.u. 961 7. F-pi\ publisired noricc oi' l lre
conrplclion ofrhe IrS arrd of the proposed plan tbr rcnrctriai actiun rrn Ju)1,27.2005, anil
provided opporlunitv lbr public conrmenl on the proposcd rcmedial acrior.r.

9' 
' l 'he 

decision b'EPA on the rernecriar action to be inrpre'rc ed at thc pair'er Barge
srrperlir.d site is embodied i'a tinal Record of Decision (',RoD,,). execnred on Septinrber.30.
2005 The Record of Decision is ,ttached to this order as Anachmenr I and is incornoratcd br
rclerence. 

'l 'he 
Rc'cord of Decision is supportcd by an adrninistratir r rccorcl thar contuins thc

documents and infbrn:atio. Lrpon rvlriclr Epr\ basc<J the scicctior] ol lhc responsc acrion.

10. Aldriu. benzo(a)p1:cne. benzo{ a)arrthracene. dierdriu. heptac}rlol epoxide. naphtharcne-
pcntachlorophenol, lead. burvl be'zyl phthalare. 4.4-DDl). {.4-llDE..+_1-DI)'l antl nrcthoxrchlor
arc lrazardorrs subslances, fou.ti at the site. Sornc oi'thcse substancL-s rverc c.-mingJed.

il. The hazardous substances disco'erecr on site rvere iire'tifierr as crremicals ofporential
concern (C-OPC's) fiom the renredial investigation (RI) l.hich exceetletl cornmerciai/in6ustrial
niediunr specific screening leve) (NISSL) values to rlic prepa:'cd site spccitic gunrnn Ilcalth Iiisk
Assessn)ent (l IIIRA). Althouch therc rras a previous rcnroval. the prcscncc of trrese renraining
substance.s in "hor spots" \'et pose a threat as aD acrual releasc inlo rhe enr,ir.onmc't-
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12. lhe topographv o]'the Sitc is sr:ch that sr.r hce rlatcr run-olfdrains in an eastcrlr dircctir)n.
across the lircilitl to thc bargc landing lherc it cnters ilrlo Sabinc I.akc. Groun(l$:ltcr prcsenl in
thc sarrdy portions ol thc'rlrctlgc spoil unit- llorvs tolards and dischargcs to Sabine l.akc. but
does not pose a problen as a mi_erator_v sor.rrcc for haz_ardorrs colltaminiu'rls al lhis tjnre.

13, Llulrenll). asiLlc lionr the occasional snall animal or local uild grasses knorvrr to inha$it the
vicinitl '- l lre chieflisks remain to humalr health of tlre on-sitc rvorkcr thlougb acciclental ingestig:r
ol colltarninalcd soils or dr:rnral contilct \\ ' i lh said soils or inhalation ofsoil tlust fl.onr the Site.

14. ln Augrlsl o1 2000, IIPA l{egion 6 corductcd a Rernoval .\ction to removc sorrrce nralcrials
slorcd on-sile. Activities included hazardous \!aste removal. waler llealment- oil/\ratcr
separalion. and sJcdge stabilization. On Septcrnber 30,2002. tjPA Regiol 6 jssued an
Adrniriistrnti!c Otder on Consent to col]dUct the remetliol investieiltion and l'easibilitl. stutll.
(RI/J]S) lbr the Palmer llarge Site.

I 5- After analyzirrg lbur proposed renrcciies for thc Site, the Ill,A, thc State of l'e:as and the
local comnrr"rnit_r,decided on Altemativc 4/llxcavation/Oll'-S ite Disposal. lhis rcnrccl-r rril l
achicvc the rcnrcdia! acliorr objectives o1': l) prer.cnting hLrman exposrrre, bascd on
induslr ial/comrncrcial u.orkc'r scenarios. thlough dcrmal contact. ingestion. or inhalati0n. to
contamitratcd soil abovc risk-bascd slandards: 2) plc!enting oi1'-sitc nigr.ation ol'c()ntamiltatqd
soils to Sablnc l-akc: tind. l) prcycnlinq €xposure 1o sitc soiis that nrav posc t r-isk to ecrrloqical
re'ceptors. 

' l 'hc 
Selccted ltencdv consists ofthe lbllowing:

' Iixcavation ol'approxinatelv I .204 cubic yards of rhe tpper two l'ect of soil thal cxccctl
hnnran l:eallh and ecological risk based levels al eaclr oftns rcspons€ alcas:

' confirmation sampling at cach of the response areas (r'euraining ictentified "hot spols"),
continration sanrples rvould be collccted fiom eaclr response area and analrzed lbr
COPCS.

. Backlll l ing ofexcavated areas u,ith clcan soil:

. Olf-sitc tlisposal oftlrc cxcayatcd soils at a pcrmittcd riisposal t'aciltrv:
' inrplenltntation oflnstitrnional Controls to restict.l\trire lancl use to inriustr.ial purposcs

only. 
-l 'he 

Instiltitional c'ontrol shall be a lesrrictive co\:enanr by,thc pr-opcr.tl o\\,1sr. r(1
the bencllt ofthe Smre olTexas and the Unitcd States Coycrnment. recordcd in the rcal
propcrtl, rccords of Jefl-erson County. Texa.s:

' Aba[donmenl ol'existi:rg rnonitoring wells-five (5) existilg noniloring \\e]ls at rhe sjtc
sill bc abandoncd: and

' wastcrvatcr Aboveground Storage'l'ank (AS I') sludge rernoval and deconranr i*atior-
Sludge containcd rvjthin the remairing waslewzrter AS-l' w ill be renror'erl and Llisposetl oi'
ofi '-site' 

' l 'be 
tank rvili be dc-contaminated and rc-usr:d.rs scrap nrctal bl thc propertr

0\\ ncr.
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16. The selecled renedt should ilssulc thal the contanlin$ted soils will no longer present an r-
acccptahlc risk to I'uturc industr-ial and construclion rvorkcrs lia ingcstion. inhllation- or-rleLntal
exposr.rrc and that the propert) rl ' i l l be suituble for re-tlevcloprnurt as an indLrstlial o: comnrercial
plopcrt.!. fhr rernedial artiou is cxpecicd lo aclrieve tlrc rcnrctlial objectivcs rnd goals s ithin
approxinralclr 6 uronths. 

'l 'he 
Site $ ill br' available fbr sosio-econrrmic ul cumnrunitl

ler itl l izltior projccts lirJlou'ing inrplenrcntatior ol tl.rc sclectetl rcmcdr'.

JII. (]ONCT,LSIONS O}- LA\Y AND DE'TE]Ij\IINA]'IONS

1 7 . ' l ' h e l ' a h r c r B a r g c S u p e r f ' r : n c l S i t c i s a " l a c i l i t l " ' a s d e t i n e d i n s c c t i o n l 0 l l t l . l  u 1 ' , '  t t , a a t - , t .  * ,
L r . s . c . 9 6 0 1 ( 9 ) .

1 8 .  I i e s p o n d c n t s  a r e  " p e r s o n s " a s d c f i n e d i n s e c t i o n l 0 l ( 2 1 ) o 1 ' C l : l { ( ' l - A . . 1 ? t l . S . C . 9 6 0 l t 2 ) .

19. l{esprxdents are individualll" a "liab)c part,v" as dcfinetl in scclion 107(a) o1'Clil{Cl..\. {l
t.i.S.C. 9607(a)^ and are sr.rbject to this Ortler rnder section 106(a) of CllRCl.A. .12 tl.S.('.
96t)6(a).

20. 
'l 

hc substanccs listed in paragraph l0 are tbLrnd at the Site and arc "hazardous subslanccs" as
dcl ined in  sect ion l0 l (14)  o l 'L IERCI-A- .12 tJ .S-C.  9601(11) .

21. 
'l 

hcse haz-ardous subslanccs lrar,e bcr:rr released from the Site into the soil.

22. l he past disposa) antl lnigrltion of hazardous sr.rbslances fiom the Sitl. are a "rclcrsc'' rs
dc l incd in  sect ion l0 l (22)of  CERCl. r \ - {2 LJ.S.C.  9601(22) .

23. 
'l 

he patential lbr t'utLrre migration of'haz;rrdous subsrances f'rom the Sirc poscs a ll:r.r'ot ol a
"r'elcase" as definr-'d in scction l0l(22) ot CIiRCt-4. 42 U.S-C. 9601(22).

2{. 
'[]re 

releasc of orte or more haz-ardous subslirnccs liorr the lircility nra)' prescnt an intminrnl
artl subslanliai endangerntcnl to the public health or rvelfarc or thc cr)vironnrsnt-

25. 
'lhe 

contamination arrd cndrngermcnt al this Sitc constitute an indivisible injr.rr1.. 
' l 'he

actions required by thls Ordcr are rtecessatJ to protect the public hcalth. rvelli .c- and rhe
en\,ironntcnl.



IV. NOTICE T()'I 'III ' STA'I]I

26. On April 19. 2007. pliol to issuing this Ordcr- Ir-l 'A nolitled thc Stalc of'fexas Conrnrissiorr
on lirr,irunmcnlal Quality t' lCIlQ). that 'A rtuuld bc issuing this Ordcr.

\'. ottDlR

27. Basccl on the tbrcgoilrg. Respondents are hercb;' ordered..joinrlr aud scvelalll. to comph
u i th  the lb l lou i rg prov is ions.  i r rc lu t i ing but  nol  l i rn i tcd to l l  a l tachnenrs to  th is  Order ,  a l l
documents incorporalcd by rel'erencc into this Ordcr. and all schctlules and deldlincs in this
Order. r,rttached lo lh;s Ordcr. or incorporated b1 reir"r'cncc into lhi:i Older.

VI .  DI i I ; INI I ' I0NS

28. I tr:]css ot]rtr'\\ ' isc crprcss)y plrrr'ided hercil- tcmrs Lrscd in this Ordcr *hich alc tle'tined in
CI:RCLA or in regulations pronulgated under CIIRCLA shall have rhe meaning assigned to
the:l in the stalutc or ils irnplementiug regulations. \\'hl'nevc.r lemts lislerl bslorv arc r.rsetl in this
Order or in lhL' docunrcnts allaclred lo lhis Olclcr ot incorporaletl bv relercncc into this Otdcr- thc
IbiJo'wing definitions shall applv:

a, "Cll:RCl-,,\" shall n.rcan the ('omprehcnsir,e Iln\,ironmcnlal l{csponsc, Co:npcnsalion.
and I . iab i l i ty  Act  of  1980.  as amendecl .  42 U.S.C.  9601 er  seq.

b. "Day" shall nrcan a calendar day unless expressll.stated to bc a rvorking dar'.
"Working day" shall mean a ctal other thnn a Saturday. Sr.rndal. or leclerirl holicta.v. In conrpurinp
an) period of time unde'r this Order', where the- last day rrould lirtl on a Satnrda;-, Strnda1.. or
Fc.deral holiday. Ihe period shall n:n until lhc end ol the next rvorking day.

c. ' l jPA'r-hall mean the Uniled Statcs l:nvironmcnrtl Prorr-ctiolr Agenc\'.

d, *1(lLQ" shall ntean tltL' lexas Depanntcnt orr Iln r, iron nrcntal Qualitv.

c. "National Contin_eenc1' Plan" or "NCP" shall mean the National Contingcncr Plan
promulgatr"d pulsuaDt to Scctjon 105 of CIiRCI_A. 12 t.t.S.C. 9605. coditied ar.+0 C.F.R. pail
300, including an) amendmt:nts thereto.

| "Paragraph" shall meal a portion ofthjs Ordcr identilied b1.an arabic nunreral.

g. "Pcrltintrance Slantlatds" shall rrrcan those cleanup sia daltis. standards ofcontrol. tnd
other subslantivc rcquiremenls. crileria or lirnitations. identilictl in thc Itecord of l)ecisitrn and
Stalctrtcnl of Work. lhat lhe Ilenredial Action antl $'ork retluired bl tlris Order nrtrst arlain anti
maintain.



h. "Rccord ol l)ccjsion'' or "ROJ)" shall mean the Iit)A Record ul'l)ccision relating lo
the Si te .  s ig : rc t l  on Scptcnrbcr  i0 .200i .  b1. the l lcg ional  r \dmiu is l ra lor ,  l : l lA l tcg ion 6.3nd a l l
attachntcnts tlterclo.

i. ' ' lfunrcdial Action" ot'"lL\" shall Dlean rhosc uctirirics. c\cr'pt ibr Operation and
It'lainlcnartce. to be unrlcrtal.isr by llespontlort(s; to implen'ren1 thc linal plans and specitications
subntjtted br Itcspondcnt(s) pursuallt lo rhr ltcnicdial l)esign Work l,lan lppror etl by. lipA.
inc luding any addi t io la l  nc l jy j l ics  rcc lu i red undcr  Sect jons.X-  XI .  X l l .  XI l l .  and XIV of rh is
Oldcr'.

j. ' 'Rcnrcdial 
[)csi-en" or ' 'Rl)" shal] ntcan thosc acliviries to bc undertaken bv

Rcspondenl(s) lo devclop the linal plars and specilications lirr thc l{cmcrlial Acrjon pursuant lo
thc l lcmcdi l l  Dcsjgn \ \ 'ork  PJan.

k. "Rcsponsc Costs" shall mean all costs- including direct cbsrs- indirect costs. and
accruc(l inlcrcsl incurcd bv lhe Unitetl States and tlre State o1'.l cxas to pcrlbrnr or supporl
rcsPollst aclions itt thc Sitc. Ilcsponse costs inclutle bul lre rot Iinritcd to thr costs ol o\srsccing
the Work- sttch as lhe cosls of tevietinu or tieveloping plans. rcpons anr.l othcr itcnrs pursuanl lg
th is  Ordcrand costs assocjarcd * i th  rer . i l . r ing thc \ \ 'ork .

l. "slatenrent ol'work" ol' "So\\'" slrall mean llre slarenrcnt ol uork lbr impleme ntation
of thc l{euredial l)csi,un. Remcdirl Action. anrl Operalion and lvlainrenanee { as neeilctl) at rlre
Sitc. as sel lirflh in Atlaclrment 2 10 this Orclcr. The Stfltement of Work is incorporalctl into this
Order and is an enlbrccablc pan ofthis On1er.

m. "Sectiorr" sltall mean a portion of this (Jrder identified by a ronran numeral antl
inclrrdes onc or rrrur-e paragraphs,

n. "Sile" shall .reirn thc l,altner Bar-uc Superf,nd Site'. enconrpassi.g approrimarcll, I7
acres' locatcd on Olcl Yacht C'lLrb Road on lhe Sor"lth Intiustrial lsler. in Port Artlrur. Jellct.son
Countr-. 

-l-cras. 
a.s described in the Recorr:l of I)ccision.

o. "State'' shall nrean tlte State of 
' l 'e.\as.

p. "l.lnjred Srates" shall nean lhe Unitcd States of America.

q- "l\ 'ork" shall mr'an aJl activities Respondcnts arc rcrluired to per'lirrm untler this Ordt'r.
inclndi'g Rcnrc-dial I)esign. RenTeljial Action- operation and l\ilainten.rncc (as nccdcd). and lnr.
acli!itics requircd ru lrc unr.lcrtaken plrrsuanr lo Se'ctions vl] throrrch ,XXIV- anrl ,xXVll of this
Order.
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V]I .  NOTICF] ,  OF INTENT' I 'O COI}TPLY

29. Ilesponclcnts shall prolidc- nol latei llran live (5) dars a{ier the efl-eclivc datc ol-rhis Ortlcr-
\\ritlsn noticc 1o J:PA's Renrctlial 1)r0jecr i\ ' l irnrger (llPNt) stating rvhclhcl it (the1') .'\i)lcompll,
wilh thc tc'I'Jlls ol lhis Ordcr. I l ' l lcspo ntlcnts do nol uncqui\'ocallv cornnril to pellbrm thc Ill)
and l{A as pror ided Lrl this Older. tho shall be deenreti to har,c vioiatcd this Ordcr altl ro har c
tii lcd or refused 1o conrpll ri ith this Oldcr. Rcspondents' ulittcn nolicc slraLl describc. r:sing
f-acts rhal cxisr on or prior t0 the cll 'cctir e date of this order. ant "sufllcicnr caLrse" t{efenses
a s s e r t e d b ) l { e s p o n d c r r r s L r n d e r s r - ' c r i o n s 1 0 6 ( b ) a n d 1 0 7 ( c x 3 ) o l ' c E R C I - A . ' l h e a b s c n c c o l a
resporlse b1.EPr\ to thc notice rcqrrilr:d bl this paragraph shall not bc tlcenred to be acccptance ol'
RcspondL'nts' asscfl i0ns.

vut. Pr\ltTltis BotrNI)

30. lhis o'der shall appll to anrl bc binding upon cach llcspo.tlenr ictcnrilied in paragraph 3.
thcir dircclors, ol'ficers- erlplot'ees. agents. successors. and assigns. Rcspondents are jointl,v ancl
sc'crallv responsiblc for carn ing out all acrivities requirctl by this oldcr. No clrarrge in t)re
ouncrshlp. eorpolatc sl tus- or other conlrol ofaDv Rcspondcnt"- shailalter any ot'thc
Ilcspr:nderrts responsi tri l it ics undel tlris Order.

3 J, llcsponde:rts shall pro'ide a uop1 ol-this order m anv prcspcrri\c o\ ,ncrs or succcssoLs
belbre a contlolljng inter!-sl ln Respondenls' assets, property dghts, or stock are transierrcd to the
pro.spccrive o\!ncr ol succcssor. I{espoodents shal] plo,"ide a copv of this order to each
conrftlctor, s ub-cor]tr actor. lirboralor,-. or consultant retained to perti)mr anv \\0rk Lrntler this
Oldcr' uithin live tlals aliel lhe cllecrive date of this Oltler or on the tialc snch sen.ices arc
retainetl. rvhichever datc occuls later- Respondents sirall also provide a copl ofthis ordcr rc:
cach pelson rr?resenting anv Ilcspondents with respect to the site or tlre work and shall
condition all contracls and sttbconlracls cntered into hercundel upon perlirrmance of tlrc Work in
conformitv vvith the tcrms ol this Order. WiIh regard to the acliviliss unrlertaken pursuant ro this
order. cach contmctor and subconlracror shall be decmecl to bc rclarecl b]'con(ract to the
I{c'spondents $'ithin the rneaninq ol'sectior 107(bxl) of CERCI_/\. 12 U.S.C. 9607(b)(j).
Nolwithstturding thc tL'rms ol'anv contlacl. Respondcnts lre rcsponsible for compliancc n'ith rhis
ordc'r and lb:'ensuring that their coutractors- subcontmcrors and agelrls conrpl-v r,i.ith rhis ordcr.
and pcllbrnr any Work in accordalce with this Order.

32. Withilr live (5) days after tlre elTective date ofthis Order each ltespondent lhlt orvns real
propertv conrprising all or palt of the Sitg shali record a cop1, or copies of this orrler in the
appropriate goYemmenlal olllce rlhere land <lrvnership and transi'er recorcls are lilcd or recor.clccl.
Respontlcnts shall, rvithin l5 dals alier the ell 'ectivc date ofthis or.rler'. ser.rd noticc olsuch
rt'cordirrg and intlcxing to IrPA.
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i3. Not later than thjrt) (10) da)-s prior to any transl'e: ofany real propertv inlelest in any
propcltl includetl u,ithir lhe Site. I{cspontlents shall sLlbmit a lruc lnd colrdct cop} of the
transfer docurrenl(s) ro I:PA. and shall identill 'the lrrnslere{: by name. principal busirress
lddless and cllcctivc date ofthc transfer.

IX. WOllK't'o tlti Plll , 'ottNt u,t)

3.1. Rcspondents shall coopcmlc r', ' ith liPA in providing inlbrmation rcgilrding tlrc \\'ork to thc
public, As requeslecl by I:PA. Iiespondcnts shall parriciparc in tlre preparation ol'sLrr:ir
ilrJbtlratiotr lirr tl istribution to thc'public and in public rlectings s,lrich mal be heid or sponsored
b1 HPA to crplain ucrivitics at or rtlat;ng to the Site.

35. AI) aspccts ol'the \\:ork to be pelfomreri bl Respontlents pursLrant 10 rhis Ordcr shall bc
unt lcr thcr l i rcct ionandsuperr is ionofaqual i l iedplo jec ln lanager lhesclect ionof  rvh ich shal l  l rc
subject to disapp|oval h) llP;\. W ilhin ten ( I 0) da-r's aftel rhe efl'ecrir,e date ol' r]i is Ordcr.
I{esprrndents shall notily IiPA in writing of the na e and qrralifications ofthe project lnaitager.
including priotar')' srpport entities and staff, proposed lo be rrscd in carn'ing oul rvork under this
Order. l ' l l 'A rvill issue a notice of disapprcr,al or an arLrltorintioll to proceed. If at anv timc
thereafter. l{espondents propose to change a projecl nranager. Ilespondents shall givc such nolice
to [Pr\ rnd nrust obtili]t an aulhorization 10 proceed liom lj ' l]A bcfore lhe nerv projccr nranagcr
pelforrls- dirccts. or supervises any Work urrder this Or.cler. Wirh respect 10 anl proposecl projccr
managcr- llespondents shall detlonstrate that lhe proposed project manager has a qualiqr syslcnr
that courplies uith I\NSI/ASQC I)4-199,+, "specilicarions ard Cuidqlines lor Qualirl Sl-slems
for linvilonrncntal Dara Collection and Euvironrlental Technologv progran:s," (Amcrican
Nal.ional Strndard. JanLrary 5. 

.l995). 
by subnitting a copv of the proposed pmjccl managcr's

Quality lvlanagcnrcnt Plan (QMP). The QMP should be prepared in accordance wirh rlre
specil;cations sel fonh iD ''BPA Requirements lbr Qualiry Managernent Plans (erVR-2)."
(l..PA/240/1J-011002, March 200 t ) or' equivalent documeniarion as dcrerrnined by EPA.

i6. ljPi\ rvill |cYicw Respondent's selectjon ofa pro..lcct nranager accorcling to thc tenDs ()l 'this
pamgraph an,.l Secrion XIV ofthis Order. lf EPA disappror.es olthc sclection ollh!'prqecl
manager- Respontlents shall submit to EI)A w jthin len ( I 0) da) s aftcr recr.'ipl ol' l jpr|s
disapproval ofthe project manager previouslv selected- a lisr ofprojcct managcrs. including
primirr.v strpport entitjes and staff. that uould be acceptable to Respondents. l.l l)r\ rvill thereaier
provide written llolice lo Respondenls of the narles of llre project n:anagers that ar€ acccplabl0' to
EI'A. Respondents may then select any approvcd project nranager flom lhal list aud sball notil),
EPA of the rranre of thc prcjcct managcr selecred wirhin ren ( I 0) days ol EpA's designation ol'
appror,ed projcct ltranagcl's.

i7. Rcmedial Dc-sier/ltruedial r\stion

a. Within thirly (30) days after Respondcnts obtain an authorization lo proce!,d fiorn
Iil)A. Respondents shall subnrit a rvork plan fbr rhe Itemedial l)esign and Renretlial .Action at the
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Sitr: ("Rcmetiial [)csigni Renediai Work Plan" or'"]{D1fu\ Work Plan") to EPA fbr rcvic* antl
apploval and 10 

'l (' l '.Q lbr revicl and col)rnsn1s. The Itl)/fu\ \\rolk Plan sliall inclurle a
step-b1- stcp plan lor conrplcting the remedial design antl implcrncnting the renrudv describcd in
thc ROD and lbI atlaining anrl rnairrtairing all reqilirenrcnts, irrcluding l)crlblmancc Standarcls-
idcntilicti irt thc ROI). 

'Ihc 
Itl)i ItA Work l)lan shall be dcvelopcrl in accordance ivith the I{OD.

and rhL'anached Statcmcnt ol'Work. 
'l 'he 

RI)/R{ \\,ork Plan ntust dcscribe in tlcrail rhc rasks
arrtl delivcrablcs Respondcnts rvill completc duling the remcdial dcsigr ancl rcmedial action
phases. antl a schedulc for conrplcting the tasks and deliverables in the ltD/llA Work l)lan. 

'l 'he

tnajor tasks and deliverables dcsclibecl in thc RD/RA Work Plan shall include. bur not be LinrircLl
1o. the lirllorving: (l) a pr.'final/linal dcsign; (2) rhe I:ieltl Sampling Plal (dirccted ar nrcasuing
progress touards rneeting perfonnancc standards) (3) a Contingency' Plan: (4) a Cotrstrr:ction
Qualitl ' Assurance Plan (CQAlr): and (5) a construction schedulc. 

' l 
hc CQr\l) shall rlescribe r5e

approach to qua)ity assurancc during constnrclion activjlies al thc Site and shall specit_v a rlualitr
asstrlancc olficial (QA Ollicial). to conduct a quality ossurance proglam during tbe coDS(rlrction
phase of the projc'ct. ltcspol]cients shall also. ,.vithin thirty (30) days alier Ilcspontlenls selccr an
approvcd project manager. prcparc and submit to EPA for rcvies, a Site tJeahh antl Safety plan
lirl l icld activitics. l 'hc Sitc I Ic'alth and Saiely Plan shall confbm] to the applicab|r' Occrrpational
Sal'ttv a.d llealth.Adninistration and liPA rcquirenrents. irrclLrdiug bur nor limitcd t0 54 1-cd.
I l c g . 9 2 9 4 .

b. l.lpon approval ot'the Rl)/llA Wurk l)lan by IiPA, Ilespondcnts shall implernenl the
RI),'ltA rl 'ork Plan accordi'g to tJre schedule in tlre appr.oved RD/ltA Work l)lan. .,\ny r,iolariol
ot'the approved Itl)/RA Wor*plan shall be o r.iolation ofthis Order. Unless otheirvise direcred
b1' I'-P,,\. Ilesponclenrs shall not perforrr lurthe r work al the sile prior to IipA's rvritren appltrr al
ot' the I(D/I{A Work Plan.

c. tJpon HPA approval- the RD/ldA is irrcorporatcd into this Ordcr as a requiientent of
tlris ()rder ancl shall be an enforceable parr ol this Order.

38. ll ' l{espondenls sccks 1o rctain a constructior coDtructor to assist in tlrc perlbrurancc of tirc'
Rcmetlial Action. then Rcspondents sbali subnrit a copv of thc contractor solicil lr'on documcn6-
lo ll l)A not later llran fivc ( 5) da1's atier publishing lhe solicitatiou tiocLrments.

39. within livc (5) da1's afte' Ii l)A approves the RD/ltA work ptan Respo'dents shall notifi
lJl)A in writing of the namc, titlc, and qualilicarioBs ofany construction conrractor proposed to
bc used in cffning out rrork under this order- with respect to anl proposed construclior'l
co|ltraclor. Respondents shall demonstralc that fhe proposed conslructiorr co tractor has a qualitl
svsrem thar conrplies $ith r\NSITASQC lj4-lgg4. "specification,s and Guidelines lbr Qrralir!
Slstenrs lbr Flnvironmenlal i),ra collccrion arrd [inrirorrrnertal T'echuoiogv lrrugranrs-''
(r\nrerican National Standord. Januar; 5- I995). b1 submi ing a copy ofthe proposed projecr
ma]..ager'-s QMI). lhe QlvlP should be prcpared in accorclance u,ith the specifications sel fb h in
"l:l 'r\ Ileqlircmcnts lbr Qr.raliry Marlagemcnl plans (eAiR-2i.' (EpA/240/B-011002, Ivlar.ch
2001 ) or cquivatcnt docunrentatiott as deterrnincd by IIPA. IIPA shall rhcrcafter provide rvritrs:r
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nolice of tllc natnc(s) of the contractol (s) it disapproves. if anr'- or an authoriz-ation to ltrocec'ci.
llespondcnts nal'selt-cl an) coutractol tionr thaL list uhich has not becn disapprirted and shall
notil"v ii l ']A ol'the namc o1' the contractor selccted t^, ithin livc (5 ) dal s of EPA's \\ rirren notice ()i
tl isapploYal oI arrtholizalir;tr to proceecl. Ifat anv tintc Respontlc|rls proposes to chltnge the
consllLlclion col[tactor'. l{espontlents shallnorilj I:PA rvhich retains tl]e strme righls to
tlisapprore t)t lh{l contraclor as pror,itlcd in this paragraph. lrel'ore thc De\\. conslnrctior.t conltirctor
pcrlorl)rs anv *olk urrdct this Or-ticr'. l l l iPr\ disapprovcs olthe selcction ol'anv conttactor a-s Ihe
conslruetjoll contractof. Respondents shallsubrnit B Iist o1'contractors thnt \yould be acccprahle
to thern to lrPA q ilhin tcn ( I0) r{avs after rcccipt of I:Pr|s rlisapproval of thc colt.actor
prer  iousJr  se lectcd.

40. 'fhe 
\\io:k perlbrnerl b1' I{espondents pursuant to rhis ordel shajl. ar a ninimum- aclricve

thc Performance Strnclards spccified in tlre Itccord of Dccision.

41. Not$ ithstan(litrg arrl aclion by lil),\. Rcspondcnts rcnrain l'ully rt-sponsible tbr lchier enrr:ul
ofthe Perfonrance Standards in the Record ofDecision. Notlrilg in this olcler. o:,in EpA's
appruYal ofthe Remedral [)esign/ Ilenreclial Action work plan- or app'oval ofanl'otlrer
subnrission. shall be dcenccl lo con:itjtutc a \\arraLrl) or rcprcscntalion ol'any kincl b1 lil)A that
lull perlbrrnarree ol the llemetlial l)esign or Rernedial Actjon will achievc the perlrrmance
Standards scl lbrth in the ROI). Itespondcnts' compliarcc rvith such approled ,.krcuments rkrcs
not foreclose EPA from seeking additional rvork to achic'c rhe applicable perlbrmirnce
standard-s-

42- Respondertts shall. prior-lo atrv oI1'-sitc shipment ol-hazanlous substanccs iiom lhc Sitc ts an
out-D1--slate $as1c manlgemcnt thcilit)., provide tritten notilicalion to tlrc appropriate slittc
enlironrncntai officjal in lhe receiving stale and to lipA's RI,M ofsuch shipnrcnr ol hazarcious
sr.rbstanccs. llo*e'er, rhe nolillcatior ol'shipment.s shall not apply ro anv off'-site shipments
uhen the lotal volttme of all shiprlerts liom the Site to the State $,ill nol exceed tc9 ( I 0) c16ic
y ards.

a lhc notification shall be in 'u'riting, and shall include rhe lbllowing inlbn'arion. whcrc
availablc: (l) the namc and loc.tion ofthe lacility to rvhiclr the hazardous subsl.mccs arc
to bc shippcd: (2) thc rype and quanrilr ufthe hazardous subsranccs ro bc shippcd; (3) rhc
expectcd schedLrlc lbr the shipment o1'the hazardorrs substanccs: and {4) rhe merhod of
transporlatiolt. I{espondents shall nolii} the r.eceiving stale ofmajot changes in the
shipment plan- such as a tlecisior to ship the hazardous substnrrccs to another lhcilitv
rvithin the salrc stals- or ro a facility in anollter slnte.

b... Thc identi11" o1'the rcceiving laciliry antl state will bc dctermincd b' Itcspolricnts
fbJloriing rhc arvtrrd of the conrracr for li.emcdial Action consrmction. Resporrdenrs sho)l
pt'ovidc aJl relevant infonnation. inc]rrding inlormation under rhc' catcgories noted irl
paragiaph '+2-a abo'c. oD thc ol{--sire shipments as soon as practicable after tbe a* artl ol'
lhe contract. anLi belbre the lrazardous substaltces are actuirllr shipped-
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.13. wilhin fir'e (5) davs alier Respondents concludc that the Rcmc.diai Acriorr has bcen iirll l
perfbrnred. llcspottdcnts shall so notill EPA and s]rall sclrrdulc antl contluct a prc-ccnificatipn
inspection 1o be attentled bv Respondents. Ill,A and't'CI:Q. 

'l 
hc pr.c-ccitil rca r ion inspectiqn sh;rll

be lbllorvcd br a u riltcn rcpolt submittcd rvithin lcn (10) dal s of the inspection by n regisrc.ccl
prtll 'cssional etrgineer antl Ilespondents' Projcct Coordinaror ccrlit-\' ing thal thc Itcnledial Action
has been conpltttd in tirl I satisfaction of llre requirenrenls of this Oxlcr. ll '. rlicr co:lplctisn ol'
the pre-certlfication inspection and reccjpl and revierv of the *'ritlen rcport. Itl)A dcterurjnes thar
the l{cmedjai r\ction ol anl'porrion thcreolhas not been corlplctcd in accorrliincc g'irh this
Order. lj l)A shall noti1l'l lespondcnts in nriting oltlre actiyitics that musr hc r-nrtlerrrkcn ro
complctc'thc l{emcdial Action antl shall set lbrth in the nolicc a schcdule lirr perlbr:ntancc ol'
strch actilities Respondt'nts shall pcrfornr all activitics clcsclibcrl in rhe notice in acc6rciance
rvith the spccilications and schedules establisherl thercin. Il ' l lPA cunclucles- lblloling rhe initial
or any subseqttent ccl'tificatiotl of contpletion by Respondenrs that thc l{enreclial Action has bccn
lirllv per tbnrc'tl in accorlance with this Ordcr. EPA r.nar notily ltespondcnls lhal the ILemctlial
Aclioit has bcen litl l;- pcrlirrrncd. IIPA's notilicatirin .shall bc baserl on p1esc11 klorvlcdrc anrl
Respondents' certificatior) lo EPA, and shall not linrit EpA,s right to p.,.fb.r.,l periorlic re-vie*s
pursuant to scclion l2l(c) of cI:RCl-^, 42 tJ.s.Ll. 962l(c). or to take or recprire. any actiol th l
in the judgnrent o1 l:l)A is appropriate at the Sitc. in accordanr:c *,irh 42 tJ.S.C. 960.1. 9606. or
<Xt07 .

'1'1- \tr' ithin thirt)'(30) da-vs after Respondenls conclutjes thar all phases of rhe \f ork lrave been
luJll- perfbrmcd. and lhar the Pcrlornrance Stanrlards have been attainetl- Respondcnrs shall
submit tt: I:l 'A a $ritten reporl by a registered professioual cngincer certifi in-q that the \\ork has
been complelerl in lirl l satisfactior of tl:e rerlrrircments ol'this ordcr. BpA shall rcquire such
additjonal activities a.s may be necessary to complete the work or Ep,,\ rnar'. basetl upon presenl
knorvledge and Rcspondents' certificalion to IIPA. issue w:.itten norificalion to llcsponrlcnts that
thc work has bcen completcd. as appropriate. in accor<lance r.litlr the proccdrrrcs scr lbrth in
Paragraph'13 fcrr Rcspondents' celtification ofconrplerio'ofrhc Remetlial Acr;on. lj l 'A's
notitical;cln slrall not lintit FPA's:ight to perlbrnr per.iodic revicrvs pursuanl to scction l2l(e) 6f
c l i l { ( l l . A .  + 2  1 1 . s . c . 9 6 2 1 ( c ) , o r t o r a k c o r r e q u i r c a n v a c r ; o n t h a r i n r h c j u d u n r c n r o t ' l , l p A i s
appropriare ar rhc Sirc. in accordanc* u,ith,l2 LJ.S.(.. 9604, 9606. or 9607.

x. FAILITRE 1'O ATTATN PnttFoRMAN(-E STANT)AItDs

45- In thc cvcnt that IIPA detennines that additional response activities al.e ncccssan ro mrcl
applicabJc Perforntrnce StaldarLls, IiPA nral' notif' Respontlents that rdditional respopse acrions
are nccessary.

46. Unlcss otheluise srated br'[1)A, wirhin lhirtv (j0) days of rcccipt ol'norice tr.om l.]p,\ thar
additional resporse activilies are necessary to nreer an-y applicablc pcribrmance Stantlar.ds.
Respondcnls shall submit for approval by EPA a work plan for thc addirionfl.l response activilies.'rhc plan shall conlirrm 10 thc applicable requircments of seclio*s lX. XVl. and XVil of rhis
ordcr. Llpon I:PA's approval rif the pran pr.rrsranr ro Section Xrv- Rcspondcnrs shrir inrprcment
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the plan lbr additional response act;vities in accoi.tlancc with the provisio's antl schcdulc
r'ontainetl therein.

xl. nP,\ PHIUOt)tc REVIl,.\\',

.17.  Under scct ion 121(c)  ofCLR( l l_A_ .12 LI .S.C.  9621(c) .  and an1'  appl icable rcgLrht ions.  lpA
tnal'rcview tbs Site to assure that thc \Vork pcrlbmretl pnrsuant to this Ortlcr aclcquatelv protects
httlnan health and tlre cnlironn.renl. Unlil such tir':rc as ljl 'A certil les courltlclion ofthe Wor-k.
Respondenls shall conduct the requisite studics. inlL-sliglrions. or olher responsc acrions as
dctelmincd necessalJ b-v EPA in ordcr 1o pc:'mit IiPA to conducl rhe revic'rv r.rnrler secrion i2 l (c)
ol(l}ll{cl-A. As a rcsull ofanv ru-vierv pcrfor:red under rhis paragrlph. ltespondents mar bc
rcquired to pcrfor:n additional rvork or to urodil.v r.roi.k plr,-r'iotrslv perfb:.med.

xt L At) t)r'r't ()N.,1t, RlispoN.str ..\c.t.t oNS

' i8. IiPA ntar tlcterminc rhat in addition to lhr $nrk itientified in rhis O:.clcr antl anachmenrs t()
this Ordcr'. adclitional response actiyilies nral be nccessalv tg pr'otecl hr.rnran hcalth and the
el)Iironlnc'nl. l l ' l iPA determines that adilitional rcspoirsc trclir.itics alc necr'ssan.l:l)i\ mar
requile Ilcspondents to srbnril a '.ork plan li>r adclitional rcsponsc actilitics. .Fpn nrar alsg
rctltti le Ilespondent(s) to motlil i anl- plan. design. ol other ilelircrnblc required br,this Orcler.
inclutling anl approved nrodifi cations.

'19. Not later than thir-ty (30) days afte:'receiving IIPA's notice that additional resporlse actir,,itics
are requiled pufsrlilnt 10 this Section. Respondents shall submit a u,ork plan for rhe response
acri'i l jes to UPA lbr re'isv and approral. Upon approval b1- I:J'A. rhe rvork plan is incorporlt!,d
into this orcler as a requirement of tlris oreler and shall be an enforceable parl of this orcler.
tlpon approval of the lvork plan by F,PA. Itcspondcnts shall inrplentent thc uork plan accordilgL
to thc standalds, specifications, and schedule in the approvecl rrork plan. Respondcnts shall
notify IiPA ol'their il ltenl to perlbrnr such adtlitional rcsponse aclivities rvithin ser.cn(7) da1-s
aftcr reccipt of EPA's reqr.test for adtlirional response activilies.

X]]I. ENDANGtrRNlIINI- AND I']\1I'I{GENCY ITESPONSN

50 ln the event of an;- actiorr or occrrrencc during the perlbnlance oft1e ryork rvhich ca1lses or
threalens to carne a release ol'a hazarr.lous srrbslance or which may prescnl zrn jmme6iate threal
to public health or rvell 'are or rhc environmelt. Respondcnts shall inrnrediarelr. rake oll
appropriii le aclion fo PR'\'enl. flbate. ur tnjninrize tl^- tlnL'al. anti shall inrnrerliatcll loti11 Iip,\'s
Ilernctlial Projcct Nlanager (RPN1) or. if rhc Rpl\,l is unar.ailablc- EpA,s /\lrcmarc I{plvl. l i
neither of thcsc pcrsons is availabie Respondcnts shall notil\ the LPA Ilegion 6 prc.r'enlion ancl
Responsc llranch. Rcsporrdents shall take sucb aclion in consLrllation rii lh EpA's RpM anrj in
accot'dancc with tll applicable provisions of this Order- inch:iling bnr nor limitetl ro the }leahh
aDd Safely l)ian and the Colltingency Plan, ln lhc'event tlrar Respondenrs faii to rake applrpriarc
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response action as requircd by'this Scction. and liP,l\ takcs that aclion instead. Respondents shail
rcintbursc }:l 'r\ 1bL all cosls olthc rtsponse ilction lot ineonsis(trnl uith the NCP. Respondents
shall pav lhe respollsc costs in tlrc manner tlescribed in Scctiorr XXIV ol'this Order. rlithin thirN
(.i0) dals ol Rcspontlents' receipl ol'dernand lbr plrmctrr and thc'l{ctionall\-preFlrecl cosl
slrnrt)an'. which inclLLdes all direcl antl inclitcct tosls i]]curred br l:l 'A arrrl the Stiltc and their
contraclu s,

51. Nothing in the preceding pa:aglaplr shall bc dccrncd to linrir anr atrrhoritl tl l 'thc ltnitrd
Stales to take. direct. ot ortler all apprnpriale action 10 protcct hLrnran health anri thc cnvironmcnl
or lo preYellt. abate. or ninintizc an actual or lbrsalcncd rclease ol'hazlltlous sLrbstance ()r. at. or
li 'om thc Site.

XIV, I'PA I{EYIT]W 0}' SLII}NIISSIONS

52. 
'l 'he 

slare ol' l-exas. tlrrough thc 
'l-cxas 

cornnrission on l'.nr ilonnrenrirl eualirl { lclie) sill
be providcd an opportrtnitl to rcview and commen( on delivcrablcs submirtecl untler this Order,
Alier t'evicrv of airl deliverable. plan. repoft or orher item slrich is rcqnirccl ttr be submiled tirr
rcvicu artd approvai pL:rsuanl 10 this Ordcr. l:l)A nar: (a) appro\ c the subnrission: lb) ap].rro. c
the subrnission wilh modillcarions: (c) disapprove thc subnrissjon and tjjrcct llespondents ro
re-subnrit the docunenl alier incorperating LiPA's a:rtl 

' lCI:Q's 
conrnrentsi or (d) disapptore the

subnrission and assume r-esponsibilitl lbr perlbrming all ol'anl pait of tJre rcspousc ilcliou. As
used in this Order. the tenrs "appro\,al b1'EPA." "F]PA approval-" or a sinrilar tenll means tltc
action described in parrgrnph {a) or (b) ofrhis par.irgraph.

5.i. ln thc c'vcnt ofapprortl or approfal with nrorlil icatjons b1 l',P.\. l lcspondcnrs shall proeeutl
to take ony actjon rcquircd b-v thc plan. r€pol.t, or other i{cm_ as approYctl or moclified b1, }iPA.

54. Upon receipt of a not.icc ol'disapproval or a re'quesr tbr a rrodilication. Itespondcnts shall_
rvithin fourleen ( l4) days or such iongcr time as specilied bv EPA in irs noiice ofrJisapprgr,al o1
request fitr nrodilicalion. corrccl the deficicncies aml resrrbnrit tlte plan. report- or olllcr ilcnl fin.
appro'al. Notwithstanding the norice ofdisapprovrl- or appr0r'al rvith nrodilicatio's.
Respendcnts shall ploceed- al tlre direction of F-P.{. ro trke an) aclion rcquiretl b1. a11.
non-dct ic ient  por t ion o l '  t l rc  subnr iss ion.

55. lf an;" subnrission i.s nor approved by IJPA. Responclents shall be dccmcrl to be in r.iolatjsl
of this Order,

XV. PITOGITESS 1T]iP0R1'S

56- ln addition ro rhe olhcr deliverables ser fbrth in this (hdr'r. Ilespondcnrs shall proritlc
tllonthly progress rc'ports to EPA with respcct to actions and activities undcrtaken pursuari to this
ordcr. 

' l 'hc progress lcpolts shall be submitted on or bcfo.e lhc renrh (10'h) day of r'ach nronth
lbllor.,"ing the el'fecti|c date of this or-der. Respondenrs' obligation to submjr progrcss rcp(n1s
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conliDtres until I ' jPA gives Respondents wrilten nolice undel paragraph 44. Ar a ntir:imr-rrl these
ProBress rcPofls shall: (l) describe the actions ghich hale bccn lakcn to conrplr *ith this Orclct
cluling thc ptiLrr month: (2) include all rcsults of sampling and tesls and ail ()thL'r dilla leceir ccl br
Ilespondcnls aixl no1 previouslv snbntined to EPr\: (3) Llescribe all ,,r ork plannctl l in. tlte nc\l
nrondr \\ilh sclredrrles rclating such rrork to tlrr"'overall prrrjcct schedr.rle- Ibr I{l), l lr\ conpletion:
and 1'l) describc'aJl problcms cncoultcrcd and an-v anticipated pr:oblenrs- anci actual o)'a)rljcipiited
dela;-s. and sohlrions dcvelopcd and implcmcnted to acldress any acrual or inticijratcd problems
or deial s.

x \ ' t .  Qtr . \L tTy ASSLi lLANCE, SAN1pt , tNC ANt)  DATA ANAI. \ 'StS

57- Respondcnts shall use lhe qualit)'assurance. quaJity contlo), and chajn o1'cuslody prgcctiulcs
described in ths EPA RequirL'mcnls fbr Qualirl Assrrrancc projecr plans {eAi lt-5)" (ljpA./?.l0rl!
011003. March 2001) and "Guidancc for Qualiri ,,\ssLrrance project plans (e.,\/C-5)" (l.-pA
600/lt-9ll/0 I S. l:r'brran' I 998). and anY arncndmenrs ro these docuntents. r,, hile colrclur;ring all
sample collection and analysis aclivilies required hercin by any plan. 1'o provirie qrralitv
assurance antl nrajntnin clualitv control. Ilcspondents shall:

a tJsc onlv laboratories whiclr have fl docrunonted qualill- syslem tlrat co:rplics with
r\N Sl'r\SQCI IJ.l- I 99'l- "Speciiicarions and Cuidelines lbr enalirv Sr srcrls tbr
Environnrcntal Data colleetion and Environnental 

-l 'echnology 
lrrograrls.' IAmerican

National Standard. Januarl 5, r995) and "IipA Requirernenrs lbr e.alirl Managcrncnl
Plans (QA/l{-2)" tEP N24tJlB-01/002- March 2001) or equivalenr clocur.ncnra[ion as
detr-'rmincd by I:PA. EPA rrtay consider laboratories accrcdited undcr rhe National
l-aboralorv Accrcditation Progranr (N[il-r\P) to n]eet the qualitr syslerr r,,quirL'merlts.

b. litrsLtrc that the laboratory used by the l(espouclents lbr analvscs. perfornrs according 1o
a melhod or lnetllods tleemcd satisfaclory to tiPA and submils all prolocols to be ust-cl lbr
analyses to llPA at least five (5) davs belbre beginning analvsis.

c. Iinsue lhal llPA personlrcl ancl I-,PA's arrlhori./-ed represcnlalivcs are alltrsed rccess to
tlre lrboratorv and personnel util ized b1, the Respontlents lbr anallses.

58. Ilespondcnts shall notifu EPn not less lhan rhree (3) davs in ativirncc or-anr, sample
collcction activity. At the rcqucst of liPA- Respondents shall allow sp]it or duplicarc samples rg
be takcn by liPA or;ts authorized representatives, ofany samples collectcd b1 llesponclents u,ith
regarcl to the Site or pursuant to the implemenlation o1'rhis Order. h acldition. l:l)r\ shall have
lhe right to take any atldilional sanples lhat lipA deems necessar,.



XVII. CONIPI-IANCIi WIT}i APPLICA}}LI] I,r\WS

59. r\ii activities bv Respondcnls purs-uanl to this Oldcr shall be pe"rtbrmed in rccorclance rritlr
l ltt: requirelnents 01'all l icclcral and slate la*s and rcgulations. llPr\ hls deternrinetl that thr
activities contemplcled by this Oltler are consistcnt $ith tbc Narional l 'onlin€lcncI l)lan {N('lr).

60. F.xcept as providerl ia seclion l2l(e) of (lI:RCLr\ and thc NCI). no permit shall bc retluiretl
l irr anl' portion of the Wolk conducted enlircl) on-Sire . \\ 'here anr por.tiol of tltc Work reqr.rires
a l'-edcrtl or stale perntit ol approval. Respondcnts shall subntit tinrcly applicarions ancl tahc all
other actious neccssary to obtain turd to compl] rvith all such perrnils or approvals.

61. 
-l 'his 

Older is not. antl shall nol be construcd to [re. a pernrit issricd pursuanr to rn1, l]cderal or
stirte statute or regulation.

62. n ll nratcrials removttl l iorn the Site shall bc disposed ol'or ttcltcd ar a lireilitr rppror ed br
I IPA's l ( l 'M and in  accoldance rv i th  secr ion I21(dX3 )  o f  ( t t . i l {CI .A.  12 l  t .S.C,  962l (dXj) :  wi rh
thc tt.S. l:l 'A "Reviscd Ofl'-Sirc' policl." OS\\'l:R Direclivc g83;1. I I . No'e nber I i_ l9li7: ancl
rr ith all othcr applicable Jredcral. stirle, and locol requiren:rnrs.

xvltI- ItEilllll)tAt_ pRo.lnc t. Nt/\N,\(;Et{

63 AIl communicat jo:rs. *fie'ther written or oral. liorn Rcspontlcnts ro l-,PA shall be direcleri ro
I:P.'\ 's Rclncdial Projcct lvlanagcr or Alternatc l{en.redial projecr Nlanager. Respondents shail
submit 10 Iil 'A and 

'l 
cljQ onc hard copv and one clcclronic copy ol'all tlocunre^rs. including

plalls. rcpons, anti otirer correspondence. 'rhich are developcd pulsuanl to (hjs Ordcr- rnrl shrll
scrll thcse tlocunents bv overnigbt mail.

l i l 'A's Renredial Project Managcr is:
(larlos Sanchbz (6SI;-R)
IlenletJial Projecl lvlanagcr
IJS l:PA Region 6
1445 Ross Ar,enue
I)ailas. Tc'xas 7 5207-2133
214-665-850']

IiPA's AltematL' Rcmedial Proiect Manaper is:
Philip AJlen (6Sl;.l{A)
Itenredial llloject J\4anager
US EPA llegion (r

l.l.l5 l{oss Ar cnuc
I)allas, 'l'c'xas 

7 520?-2'733
2 1.1-665-8 51 6
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' fCl:Q's 
Project N4anager rs:

I-lda Voskov. P.6.
Project Nl anager (iV,IC-22 1 )'l cxas Comnrissjorr on Lnvironmcntal Qr.ralitl
Ilerlccliation I)iyision
12100 l>alk  35 ( ' i rc lc .  B ldg t )
l \uslrn. I  c:( i ls /5 /) i

5l  2/219-6368

6'1. lrPz\ lras the unreyi!'*able righr to changc' ils Remetlial l)rrricct lvlanager or.^\llernate
llenredial Projcct lvlanager. If IPA changes its Remediai l)ro.jcct N,lanager or;\lternale Rcmcdia.
l'rojecl Mannger. EPA rvill intbnn Respondents in writing of the n,Lrle. address. and telepSone
number oI the ne\r' Ilerletlia] Projccl Manager tx n hcntale llencdial l)rojecl N4anager..

65. I:l 'r!s llPfr4 and;\llcnrate RPNI shall havr the author.il l ln,tirlly vcstctl in a Rcnrc'dial
l 'rojecl Manager (llPM) and On-Scene Cloordinator (OSC) bl thc National ConringencY Plan. 40
('-li-lt. Parl 300. l:l)A's Ill)lvl or Allcrnale llPNl sball havc authoritr. cons;stell \\,ith thc
National Clontingcng' l)lar. to halt anl uork rcquired b1 tlris Ordcr. r:rd lo take an\ nL'eessar.)
rcsPorse aclion.

66. within ten(10) dal's alier rhe effective darc of rhis ordcr, I{espondcnts shal) dcsignate a
Project coordinntor and shallsubrnit the nanre. addrcss. and telephone nulbcr ofrhe l)roject
coordinator Io EltA lil 're'ierv and approval. Rcspontlmts' Pro-iect coordinalor shail bc
rcsponsible lirr overseeiirg Respondents' inrplcme:rtation ofthis Orclcr'. lfRcspondents Bishes ln
change hislher Projcct cooldinaror" Respondents shall provitle rvlirlen noricc ro Lp.,\. fl\ c ( j )
days pt'ior to changing thc Projecl Coordinalor- ofthe naurc rnd qualilications of tlrc ngr l)rojecr
coordinator. Rcspondcnts sclection ofa Pnrjccr coordirator shall besubjecr ro lipA appror al.

XIX. ACCtr.SS'I'O SITE NOT OWNtrD BY IIIISPONI)EN]'S

67. If thc' Site. thc ol'l '-Site area that is 10 be used lbr access. prope y *hcre documenls requirccl
to be preparcd or ntaintained bv tbis Ordr-r are tocatcd. ol othcr propertv subject to or afl-ecte-rl lrr
thc clean up. is owned in u,hole or in part h.v panics otlrer lharr those bound br- this or.der.
llcspontlcnts rlill oblrin. or use their best ellbrts to obtoin- site access agreemslts fior.l.r the
prcsent. ovyner rvithin ten (10) days ofthe el't 'ective dale oflhis order. Sr:ch agree'nrcnls shall
pro!ide access fol EPi\. its contlactors and oversight ot)icials. the -statc and its cotlractoru- and
Respontlents or I{espondenls authorized representatires and contractors, ancl such agrq-ernents
shalJ specifi thlt Respoltdents is not llPr|s replesentative uith respect ro liabilir;- associated rvirh
Site activitics- Ilcspondenls shall savc antl holtl harnrless tlrc United Statcs and its olJicials.
agents- er]lploYccs. conu actors. sUbcontraclors. or rcpresentiltiYcs fol or Jiom anv and all clainr.s
or causes o1'acijon or olher costs incuretl by the Uuitetl States inclutJing but not limirt-.LI to
atlomeYs lees and othe-r r'xpenses of litigatiotr ar(l settlcment irrising !}om or on itccolrnl of acts
or ornissions of llcsponcl!'nts. their oflicers. (lirL.ctors. emPlo}ees. agenls- contractors.
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subcortraclol's. and ar)v persons actillg oli theirbehalf'or r"rndcr their control- in earrliltg out
activities pr.rrsuant ltl this Orilcr. irrclr.rding nnr claims arising f:om an.v dcsignation ol'
Resptrndcnts as EPA's autho: iz-cd rcprcsentaiitcs unller seclion t04(e)of CI]R('l-A. Ci4rrcs ol'
such rgreeurcnts shall bc pror ided to Iil '.,\ prior 1o llespondent's initiation of field actilitir:s.
Itespondent's bcst ellbrts shall inc)ude pxlriding rcasotrable compcnsirlion to anr ofl'-Sitc
propct'l) o\\ncr. Ifacccss agreemcnts are not obtained u,ilhin the timc relercnced dbove.
Itespondents shall irnmediately notif,v I'IPA of its thilure to obtain access. Subjcct to rhe Uniled
States' non-rcvierlable discretion. l:JrA rnal. use ils legal authol.ities to obtain access lirr the
llespondents- r]]av perfornr those rcsponse aclions \\ith li l)A conlracto:.s t the propcrt)'in
question. ol nrnv tcnr:inalc rhe. Orricr if Ilespondents cannot ohlain access agreemcnls. lIlrP.\
perlbrnts lltose tasks ol'aclir,itics rvith coDuactors and rlocs not Lerminate tlte ()rdcr- Respontlents
shall pcrlbrrn all othel actir,il ies not rcr'luiring access to that propertr'- antl shall rcimhurse EPA-
prlrsttanl to Scction XXIV ol'this Order. tbr all costs incl:rred irr perlorniing such activitics.
Respond!'nts shall inlcgrate th!'resuhs ol'anl suqh tasks undcrtakcn bv l-.PA into its reports and
tlslilerabics. Ilcsponclcnts slrallreimbulse l' i.1'.,\. pursuant to Scr:lion XXIV ol'rhis ordcr, tirl all
rcspolrse costs (including attomey fees) incurretl by thc Iln;ted States to oblain access for
Ilcspondcnls.

XX, I)ATA/I)O('TIMEN'T AVAILABIT,ITY

(r8. Respondcnts r'r.Ifl) assert a claiir ofbusiness conlideutiality covcring part or.all ofthE
inlblDration submittcd 10 EPA pursuant ro lhc lctms of this Order under.l0 C.Ij.lt.2.2t)3.
plovidcd sucir clairr: is nol inconsistent with section l0a(c'X7) ol CllRCl.r\..12 tl.S.C. 960a(cX7)
ol othL'r provisions oflarv. 

' l"his 
clainr shall be asscrred in lhe narner described by 40 C.li.lt.

2.203(b) and substanlialed bv Responde[ts al the tinle lhe clairn is made. Inforn]atiol)
detcrnrincd to be confidential by EPA rvill be gjvcn to protection spccilieti in 40 C.F.R. pan 2. lf
no such clairn accompanies tlre infoluration rvhcn it is subnritted to EpA. it may bc nratlc
availabie to the public b.v Fil)A or fhe stale withoul 1'urrher notice to the llespordenls.
Rcspondents shirll not assert conlitlentialiry claims qith resFcct ro anv data relatcd to sitc
ct ln t l i t ions.  sr rnrp l i r rg ,  or  moni tor i r rg .

69. Itespotrdertts shajl rraintain tbr the pcriod during nhich thjs Order is in ellbcr- an inrjex of
(locumcnls thal Respondents claims contain conlldential busincss inlbrmotion. 

'lhe 
intlcx shall

contain. lbr eaclr docunrenl, tl ')e datc- aulhor. adclressr-e. and subjcct ofthc clocLuncnt. [Jpol]
r,l 'ritten reqnest from EPA. Respondents shall submit a copy of thc index to EpA.

XXI. I{IiCOIID PREStrRVA'TION

70. Respondcnts shall provitle to Iil 'A upon re{luest. copics of all docr-lnenrs aud inlbrmation
rryilhin their possession and/or control or that 01'lhcir contractors or agents rcJating to activities at
the Site'or to thL' implcmentation ol'this order, i 'clucling but not lirnited to sampling. analysjs,
chairr olcnstocly records. manil'csts. lrucking logs, rcceipts. repor-rs, sample tral'fic r.outiDg.
corlesPondellcc, or otltcr documents or inlbrmation rclated to thc WoIk. Responclcnts shall also
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rrlakc a\ ailable lo F-PA 1'()r purposes of investigation. intbrntation -pathcrjnp.. or teslimon\'. thcir
crnployer:s. agclrts- or l cllrtssental iles \\' ith knorvlrdgc ofrcJelant lircts conterning the
1:ertbrrnance of the Wolk.

71. ljntil tcn (10) )ears alicr l:PA providcs notice pursuanl lo paraglrph.l.l, ctch llespondcnl
shall prcservc and rctain all reco;cls and documeirls in its possession or coDtrol. inclr.rding the
documetrts in thc possession or control oflheir contfactors and agcnts on and alier tlle ellecti}e
dale ol'this order thal relatc i:r an-,- manncr ro lhe sile. At the conclusion ol-rhis docunrcnr
Ietcntion period, Respondenrs shall norif'thc unitcd Stales at lc'ast ninetr- (90) calendar tlays
prior lo tJrc' dcstrllcliorl of a:rv such reco:ds or clocurnents. anrl Lrpon reqrrcst bv the IJnjtcd Statcs.
Respontlents shall dcliver anl such rccords or docunrcnts 1o IlpA.

72. lJntil ten ( I 0) vears alier IiPA provides noricc pr.n'suanr ro paragraph 4-1 ol'this oltler.
Rcspondcnts shsll presel'\,e. antl shall insblrct their contraclors ilnd agenls 1o prescrve, all
documcDls- rccords. and inlbrrlaliorr ol'rvhatevcr kincl. natLlrc or dcscriplion relating lo the
perfornrance ofthe work. upon the conclusjon of this docru'ncnt retention period- Respondents
shall nolil i the Unitcd Statcs ill least ninet) (90) da.,- s prior to rhc tlestruction of anr such rec6rtls.
docttmenls or ittl 'ormatjon. antl. upon retlucst ofthc llniled Slatcs. Ilespol.ltlcnts shLrll clelirer all
sLlcb (bcrlnrcnts- rccords. and inibrrnation to IipA.

73. within r€r ( l0) da\ s ufter the effcctive clate of this order. Ilcspondenrs shall sutrmil a u.ritrcn
ccrlification to IIPA's l{l 'Nl []rat rhey have not altercd- mutilatcd- discardcd, tlesrrol ed or
olherrvise disposed ofanY records- documents or othcr inlbnnation relating to the'r poteDlial
liabi)ity u.ith regatd to the Site since notifici-rtion ofporentinl )iability bl rhe Unircd .stares 111.the
Slate or the fil ing ofstrit againsl it regarding the Site, Respondents slrall not clispose ofanv such
documenrs rvithout prior approval by EPA. Respondcnts shall- upon EpA's request and a1 no
cosr to EPA- deliver the documents or copies ofthe doculenrs to EpA.

XXll. DELAY IN p[ttt-0R]v1r\N CFI

7'1. An;" clclaf in pertbnnar:ce of this orclcr thar. in til)A's jurjgnrent. is not propei-lv jLrstil ied by
Respondctrls ullder tlle lcrnrs of this paragraph shall be considered a violation ol'this Order. Anr
delay in pcrforrnance ofthis older shall not affect Respondents obligarions to tulll,pelform all
obligations urdcr thc tcrnrs and conditions of this Order.

75. Ilcspondeuts shali norili l lPA ofany dclay or anticipated delay in pcrtbrming any
ic(luirement ol'rhis order. Such notification shall be made bl.telcphone to EpA's Rplvl or
Altcmate RPlvl wilhin trvetrt'v lbur (24) hours rfter l{espondenrs fimt knew or shoqll har.e knoln
that a delal nlight occur. Rcspondcnts shall adopt all rcasorable ntcasLlres 1o avoitl or mitrirnizc
anl such delav. within rhrc'e ( j) business days alier noriff ing I:l)A bl lelephon€. Ilespondenrs
shall providc *ritten notillcation fully describing rhe natrtrc of thc dclav an1. jrst i l ica Lion for
clclay' anl reason $lrl Respondents should not be helti srrictll.accountilble for l-ailing 1o compll
rvilh any relcvanl rcquirr'ments oI this order'. the nreasur.es pJanned and taken ro mininrize the
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delav. ancl a schedule for inrplenrenting lhe nreasurcs that will be takcn to rnitigate thc efl'ect o1'
the dclar'. lncrcascd costs or cxpenscs associated rvith irnplcnrcntation o1'1he acli\ities callert tor
in this (h'dc:'is not r justillcrtion for auy delar in perlbrnrncc.

xxl Il. ASsultANCr.r, o F Art r r.rT'l' 1'o coNr PLI]ril \r'()nr(

76. Ilcspontlcnts sirall dcmonstrate their abiJitl kr conrplete the \\'ork rcrluircd b1 this Ortlcr and
to pny all claitns lhal arisc from thu perl'oimance ol'the \Vork b-,- obtaining and prcsenting to IiPA
rvithin ten ( l0) Llays alier approval ofthe Rl)/llr\ \\ 'ork l)lan. onc ol th{j lbJiorring: ( I} a
perlirrnruce bond: (2) 0 lctter ol cledit: (3) a guaranter' b-"" a third part1,; or (.1) internal Ilnanci.;rl
inlbrnrzrtiot.t to allou FlltA t() detel'minc lhat llespondents havc sufficient asscl.s c,railirble to
pcrlbmr the \\'ork. Respondcnts shall denronstrale linansial assurance in an amount no lcss than
thc cstinrate ol'cost tbr thc rernedial tiesign and remedial aclion contained in the ll.ecord of
Dccision lilr the Site, I l ' Ilespontlents seek lo tle'monslratc abilirr,to conrplctc the rentedirl action
bv mclns of internal llnancjal informalion. or by guarantee o1'a tli ird part1. thel' shall re-submir
such iDibrnation annttally, on tlre anniversary of the cffective dale of this Order. If I|PA
dclerrrrirres thal such llnancial inforrttation is inadctlr"rale. Respondent shall. rrithin lcn {10) da,vs
allcr receipt ol'l:l)A's notice of delermi:1ittion, oblain and prcscnt to iiPr\ 1br appror,al one ol'thc
otirer tlrree lirrnrs ol'l inancial assurancc listccl aboyc.

?7, At lcast flyc (5) days prior lo conrnrcncing any $ork at thc Silc pursuant ro this Ortlcr.
I{espondcnls shall sr:bnrit to EPA a certjl ication tliat Respontlcnts or thcil contl.actors and
subcontractors haYe adcquatc insurancc covcrage or ha|e indcmnilication l-or liabilitics li lr
i:rjuries or danrages to persons or propertv rlhich mal,result liom the acl;\.i l ics to bc conduct{:d
bv or on bchalfof Respondcnls pursuant to rhis Or.dcr. RespoodeDts shall ensure that sucl.r
insurance or indcntniiication is rnerintainecl lbr thc duration of tlrc Work reouirctl bv this Ordcr.

XXIV. IIEI MBU ITSENI NN'I' O t.- RI.]SPO N Str COSTS

78. Rcspouderts shall rcintbur:e EPA and'l'CliQ. upon writren demand. lbr ll l rcsponse costs
incurcd b1' the United Statc's and 1'CIiQ in oversecing llcspondents' implenrenrarion of'tlre
requil'cments ol'this Order or in pcrfonning an). response aclion rvhich Rcspondents fhil ro
perlbrm in compliance wilh this Order. FIPA uray submit to Respondcnts ol) it pcriodic basis an
accoultting o1-all response cosls incrn'red by the Unitc'd States and'I'CEQ with rcspect lo tlris
Order'. EPA'.s certified Agency Finansial N4anagemcnt Syslcm summalv (lata (SPtJR Rcporls), or
such other srulrrary a-s certified by EPA, shallserr.e as basjs for payment demrnds_

79. Respondcnts shall, rvithir: thirty (i0) days ofrcceipt o1'each ljPA accounting. ren.tit a
certitled or c'osllier's check for the amourt of those costs. hrteLcst shall nccruc fi 'om the latcr of
the dalc thal pa,vnrerlt ofa spccificd amount is demanded in *riting or the date of tltr:
expendilr.tre. 

' l 'he 
intercst rate is thc latc establishccj bl the Department oflhe'l rcasu'1' pLrrsuant

t o  i l  U , S . C .  3 7 1 7  a n d . l  ( ' . 1 " - R -  1 0 2 . 1 3 .
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80- Checks slrall be rnadc pal'able to lhc "]lazarrlons SLrbstances Superliurd''and shall lcl'erencc
the "l)alrner Barge Supcrfund Sitr: (06 Kti) CL-RCi"lS #: 'J'XD068104561.^' 

and shall note that ir
pcrtains to the Llnilaleral Arlnrinistrativc Olcler specified bl the docket nunrber. Chccks shnll be
lirrwarticd 1o:

l:PA Supertund-Pa)rler Ilalge Srrperlund Sire {06 Kll)
CllRCl,lS #:'l'XD068 I 0.156 I
Supcrfund Accountine
P-O. I lox 360582M
Pittsbulgh, Pcnnsylvania I 5251
A'l"l-N : COt-I-liC'flON OFI:lC1:it l;OR SLIPIiRITUNI)

8 i . Responde nts shall se nd copics of each tr.allsntittal lcttcr and check to the l:.I)A's RpM.

.\xv. [rNll'|.]l) STATtrS NO'I' LIABLn

82. 1'he Lhitcd States. by issuancc of this Older. asssrncs no Ilability lirr anl injulies or damares
10 pclso,'-' ol propert\ resulting lroni acts or oir'rission)^ [rY Res;xrnclents, 0r.tlreir direclors.
trfficcrs. employees, agents. represenlatives, s ccessors. assigns. contractors- o1'consuhants in
ciurling otll anY action or ctiyitr. prrrsuant ro rhis ordcr. Neither EpA or 

-l 'clle 
nor the tlnircd

States or tlre State ol"I'exas nray be deemed to bc a p y to any contr.act cntercd into bv
Rcsponderrts or lheir directoN. olllcers. cn.rplovees, agents, sr.lccessors, ass;gns. eonl.r:actors, or
consultants in carrying out any actioll or aclivit)' pursuant lo this Order.

XXVI. ENFORCENII1NT AND ]TESEITVATIONS

83. hPn reserYcs thc right to bring aD acl;on against l{espondenrs urder scction 107 01-
cllRCI-A. 42 u.s.c. 9607. for recover.v 0f ary respol]se costs i'rcuned b.,- the l.lnitcd Statcs
relalcd ltl this Ordel and not reimbursetl bv Rcspondc'nts. ' l lt is 

resen'alion shall include but not
be linliter.l lo past costs, direct cosls- ir' ldirccl i:osts. tlre costs ofovcrsi[ht, the costs o1'compilirg
thc cosl d()ctuncnl lioll to stlpport oversight cosl demand. as Bell as accrued iDlcrest a.s provitled
in scclion I07(a) of CIiR(l-A.

8'1. Nohvithstancling any other provision of this Order'. at anv time rluling tlre rcsponse acrio:r.
l:))A may perform its own sludies, complete the rcsponse action (or an) ponion of rhe rcsFKlnsc
action) as provided in CERCLA and the NCP. and seek reimbulsemenl from lles-uondents for its
cosls. or sL'ek any olher appropriate relief'.

85. Nothirrg in this Ordei shall preclude EPA &om taking an-v additiopal esJbrccnrent acti61s.
inclttding rrodilication of this Ortler or issuancc ofaflciitional Ordcrs. antl,/or acltlitional r.erneclial
or remoYai actions as EPA nraY deenr necessary, or fi onr requiring Responder']ts in rhe l'ulurc to
perlbrm additional activirics pursuant to CIlRCl.r\.42 U.S.C. 9606(a). r,r scq.. or aDy otlter



appl icable lau.  l {cspor t lcn ls  shal l  be l iab le under  Cl . . l tCI-A sect ion 107(a) .  42 t  t .S.C.  9607(a) .
liu th€ cosls ol'anl such atiditional actions.

86. Not\yilhslanding anv provision of this Ordcr. the l.l:ritcd Starcs herebl r'ttains all ol its
inlbrmation gothe ng- inspcction aBtl enlbrccnrent aulirorities aud riuhts undsr Clil{Cl-,\. It('R.A
and irn;- o(Jrer applicable stil lutcs or rcgulalions.

87,  l lespondents shal l  bc subicct  to  c iv i l  pcnal t ies Lrnder  sect jon l t )6(b)  of  (  l : l { ( :1 .A. .12 t r .S.C.
9606(b)- ofnot I't)orc than $12.500 fcrr cach da; in rvhich Rcspondcnts willl irl lr violate, sr.ihilor
relLtse to contplv with tbis Oldcr rvithout sufficienl cause. In atldition. thilurc lo properlv providr
respt)nsc action under this Ordcr. or iury portion hereoL B,ilhout sufficicnt caust- nay rcsult in
liability undel section 107(cXi) of CERCLA, 42 U,S.C. 9607(cX3). lbr.punirir'c tiarltges in an
arnounl at )east eqrtal to- and not nlorc than three tiDtes thc amounl ofanr cOsts incurrcd br, lhe
Iiund as a result o1-.such lfli lute to take prcpef action.

88. Nolhing in this Ordcr shall constitute or be conslrued as a release from a:rr, clainr. causc ot'
action or dcmand in lau ol equitv against anv person lor anv liabilitl it mar lravc a:-ising our nl'
tlr relating in an.r $lrr tr) thc Site

89. It a coLrrl issucs un ortler thrt invalidatrJs an]. provision ol'this ortlcr or lincls tlral
Rcsponden{s have sulficient cause not to compll }vilh one or morr'prorisions oithis ()r.cler-
Ilcspontlenls shall remain bound to conrply w'ith all provisions of this Ordcr not inlaljdared bl,
thL'court's ordcr.

XXVII. AI)MINISTIIATIVE RICOITI)

90. Upon request bl EPA. l{espondents must submir to EPA all docr.rments rc.lared ro tlte
seleclion of the response aclion lbr possible inclusion in the adnrinistrarjve rccor.l Ii lc.

XXYII I .  EFFECTIVE DATts ANI)  CONIPUT^]- ION 0F' ' f  INIE

91. 
-l 'his 

order shall be elleclivc rhirli (30) days after rhe order is signe<l bv rhe Supcriirnd
Di'is^ion Direct.:'or du'legatee. All times for performancc of o'der-cd ilctiviries shali bc
calculated liom this e'ficctive dare.

XXIX. OPPORTUNITY TO CONFITI{

92 l{espondents rnar. *ithin fivc (5) days atier rhe dalc this onlc'r is slgncd. rcqucsl il
conll'rence rvilh ll l 'A's llPiu and/or site attorney to discr.rss this order, The conlcrencc shall
occur at liPA's Region 6 oflice-

93.'l 'hepurpose and scope ofrhe conl'crencc shall bc limited ro issur,s inrolving thc
implemcn(alion of thc rcspo.se actions re(l.ircd b1.' this ordcr and thc erteDl ro *.hich



Itespondenls inlcnd to comply u,ith this order-. 
' i 'his 

conltrcnce is nor an L"vidcntiarv Jrearing-
and does nol conslitule a proceeding to challenge this Ordcr. lt does not eivt Rcspondents I right
{o sr-ek rcr ierv rr1'this ordcr. or ro seck resolt(ion of porcnlial liabilirl. and no ollicial
stcnogllphit iccold of tlre confcrencc rvill bt ntacle. At an-r. ggnfipgllcg held pursuant to
I{cSpondcnts' rctlucst, Respondents nra} iippear in person or.br an a[orne'.i,tlr other
rcPresenliitl\ c.

9'1' Rct}lests lbr ;r coul'eretrce nrusl bc br' lciepbone lblloled b1 wi ittcJr conllrnration mailecl that
da-\ to: Carlos Sa:rchez (6Sl-'-R). Rcmcdial lrrojcct lvla'ager. US lip,,\ I{egion 6. 14.}5 l{os.s
r\r,cnue. llallas. 'fexas 

75202-2733. phone nLrnrber 2 I4-665-850?.

So orrrered. ,t,;' T.-a^l or il&f.2007

U.S. Flnvir onntental Protcction Agqncl
Region 6

Sanruel Ctrlenan. I,
Superfund Division
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DAVLD J.lletEs
Adrurled in Te\as tnd l.uislana

550 Fannin Sueet, Suite 700
Beaumont, Texas 77701

0firc (a0\ 835-5200

fav (a0\ 835-5201
nobi/e (4091 658-7204
diames(glsbflaw,com

May 22,2007
Via Electronic Mail and Certified Mail, Return Receipt Requested

Joseph Compton, Esq. Email: Compton.Joseph@epamail.eoa.eov
Unired States Environmental Protection Ag.n"y, R.gion 6
Superfund Division (6SF-DL)
1445 Ross Avenue, Suite 1200
Dallas, Texas 7 5202-7733

United States Environmental Protection Agency; Palmer Barge Line Superfund
Site

Dear Mr. Compton:

Subject to and without prejudice to any of its rights, remedies, claims and defenses,
Higman Barge Lines, Inc. ("Higman") acknowledges receipt of the Unilateral Order for
Remedial Design and Remedial Action.

I would like to thank you for discussing the basis of EPA's contention that Fligman. is a
PRP for this site in our May 16,2007 telephone conversations. As you are aware, we hav€ not
yet received a response to our FOIA request for the information. I now understand from our
telephone call that no new evidence has ieen developed against Higman and the sole basis for
considering Higman a PRP arises out of barges containing vacuum gas oil (.VGO,') and No. 6
oil. The EPA now contends that vco and No. 6 oil do not oualifv for the Detroleum exclusion-
I have spent the past day looking lor such authority to no avail andl would appreciate a case site
or oth€r authority forming the basis of this contention.

My client and I assert and renew our contention that, regarding all barge transactions,
both VGO and No. 6 oil are within the exclusion. Both VGO and No. 6 crude are distillatior
fractions of petroleum. as recognized by the authoritative treatise, Kirk-Othmer Concise
Encyclopedia of Chemical Technology. I enclose a copy ofpage 1494 of Volume Two ofthe
Fourth Edition. Table l, Distillate Fracrions of petroleum explicitly lists VCO. No. 6 oil is e.
component of the heavy oil. I respectfully but strenuously insist that the EPA is wrong in
reversing its earlier position on this point.

Re:

SrpvExs

Lrcury
AI"IoRNEYS AT I-AY/

EXHIBIT 6
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Moreover, four of the five VCO and No. 6 Fuel Oil transactions Higman had with Palmer
Barge did not result in any materials being transferred to the facility. Those transactions
occuned on March 14, I 993 and March 26, I 993 and involved the barges HTCO 2302 (VGO),
HTCO 2301(VGO), GDM 264 (No.5 Fuel Oil) and S 2512 (No.6 Fuel Oil). On those days,
Palmer steamed the heating coils of the barges to heat the cargo and make it less viscous.
"Steaming" is simply the process of circulating steam through coils to improve the fluidity ofthe
cargo. The purpose of this practice is to make the cargo more easily discharged using the barge,s
cargo pump and facilitate a quicker unloading to the refinery consignee. This unloading did not
occur at the Palmer site. If required, I can provide documentation showing how this process
works and conclusively prove that none of the cargo leaves the barge during this process.

Higman has cooperaied with the EPA by providing a complete disclosure of documents
in its possession conceming transactions it had with the site. Higman also provided affidavits of
two of its employees demonstrating that all but six of the lransactions involved crude oil.
Higman's candor resulted in the EPA's July 25,2002 letter confirming that it was no longer
considered a PRP. The matter remained dormant for more than four years while the PRPs
conducted the Remedial lnvestigation and Feasibility Study. A ROD was pro<Juced on
September 25, 2005. On December 29, 2006, the EPA issued a Special Notice for the Remedial
Design and Remedial Acrion, seeking good faith offers for the site, rhe first time that Higman
leamed that it was somehow again considered a PRP. Higman made a $1,000 offer, a fair offer
given its limited involvement at the site and qualification for the petroleum exclusion. lt was not
until May 16,2007 thar Higman learned the basis upon which the EPA retied to administratively
order Higman to clean up the site.

Using EPA's own contention that VGO and No. 6 oil are not within the petroleum
exclusion, there are only t\.vo transactions upon which the EPA and the PRPs can rely to possibly
implicate Higman. The first is the cleaning of the barge HTCO 2302 on March 6, 1994 when the
cargo tanks were stripped of their No. 6 Fuel Oil cargo. The other transaction involved the
stripping of the bilges of the towboat IvtV JoE M. PowELL on December l, 1993. My client and
I believe that it is unjust for the EPA to order Higman to perform the RD/RA when there are
numerous other potential PRPs not named in the order who have not cooperated to the same
degree as Higman, have contributed more materials to the site, and contributed materials that are
actually listed in 40 C.F.R. g 302.4.

Higman does not concede that it ever transferred any hazardous substance to the Palmer
facility on either occasion refened to in the preceding paragraph. Flowever, reference to the lisf
of chemicals ofconcem in the Record of Decision (e.g., Table 9, page 27) strongly suggests
that Higman could never have contributed any material to the Palmer site that cause the
incurrence of response cost. On the contrary, presupposing Higman-related rnaterial was
transferred to the Palmer facility through the cleaning process, Higman is entirled ro
demonstrate that it did nor contribute ro harm at the site and is entitled to an apponionment ol'
zero response costs. U.^t_ v. Alcan Aluminum Corp., 964 F.2d 252 (3'\' Cir. I992).

Additionally, Higman can produce afidavit evidence that it was Palmer's practice to
separale oil recovered by it in the cleaning process and sell that oil. To that extent, oil recovered



Joseph Compton
May 22,2007
Page 3

by Palmer from Higman vessels lvas not only unavailable to need remediation, but also was a
useful product

In light of the circumstances, I believe the EPA should reconsider Higman's inclusion in
the Administrative Order to prevent this obvious injustice being worked by the EPA. I
respectfully request a private session with you to discuss Higman's liability with you at the May
3I,2007 meeting. Please advise whether you are open to such a meeting.

Truly Yours,

DJII
Enclosure



KIRK.OTHMER

CONCISE ENCYCLOPEDIA
OF CHEMICAL TECHNOLOCY

4th EDTTION
Volume 2

@wIITY-INTERSCIENCE
A lohn Wiley & Sons, lnc., Publication
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